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Abstract 
This paper applies the doctrinal method to   examine the nature, 

effectiveness and limitations of prosecution witnesses in discharging the 

constitutional burden of proven the guilt of defendants beyond reasonable 

doubts in criminal trial. This paper concludes that materially contradictory 

evidence of witnesses, presenting hearsay accounts,  and prosecution cases 

based merely on suspension are key factors inhibiting  the ability of 

prosecution witnesses   to prove the guilt of accused persons beyond 

reasonable doubt during trials. It is recommended that the prosecution 

should always put its house in order and ensure that it presents credible 

witnesses before the court in order to effectively discharge its legal 

obligation of proving the guilt of accused persons beyond reasonable doubt.  
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Introduction 
It is a cardinal principle of Nigerian 

law that in all criminal trials, the 

burden of proving the guilt of an 

accused person/defendant rests on the 

prosecution which must provide 

credible witness(es) and other 

evidence to prove the guilt of the 

accused. In the cases of Inspector John 
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Onwe v State (2018) the Supreme Court of Nigeria emphasized the legal 

position that the onus is on the prosecution to present credible admissible 

evidence to prove the guilt of an accused person  beyond reasonable doubt. Also 

in the case of  Busari Akeem v  State (2018) the Court of Appeal restated this 

principle of law where it held that in conformity with the provisions of section 

135 of the Evidence Act 2011 the burden proof in all criminal trials rests on the  

prosecution which is obligated by law to prove the guilt of an accused beyond 

reasonable doubt.   

Furthermore In the case of Major Hamza Al- Mustapha v State (2017) the Court 

of Appeal held that the prosecution may prove the  guilt of an accused person  

in three ways: firstly by the credible testimony of an eye witness; second, by the 

voluntary admission of guilt and/ or the confessional  statement of the accused; 

and third  by circumstantial evidence which must be cogent, compelling and 

points to the conclusion that the accused committed the offence. 

It is common practice for the prosecution to, in most cases, rely on the evidence 

of witnesses in a bid to prove the guilt of the accused. Where it elects to prove 

the guilt of the accused. Where it elects to do so, the evidence of such witnesses 

must be  credible, admissible and reliable to ground a  convinction. The 

prosecution in discharging the burden of proof must ensure that the evidence of 

its witnesses are not  materially contradictory as it has been held by the  

Supreme Court of Nigeria in the case of Baalo v Federal Republic of Nigeria 

(2017) that material contradictions in the prosecution  case will raise doubts as 

to the guilt of the accused which will lead to him being discharged and acquitted 

by the courts. 

This paper examines the effects that the testimony and extra judicial statements 

of prosecution witnesses have in ensuring the discharge of legal duty on the 

prosecution to prove the guilt of an accused beyond reasonable doubts. It also 

examines prosecution witnesses’ lapses impending capacity of prosecution to 

prove the guilt of the accused person/defendant.  

 

Number of Prosecution’s Witnesses Required to Prove Defendant’s Guilt  

It is settled law that the prosecution does not need to call a host of or a large 

number of witnesses to prove its case against the accused as the courts can 

convict and indeed in several instances have convicted an accused person  based 

on the strong, compelling and credible evidence of a single witness especially 
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an eye witness. In the case of Chifoani v State (2017) the Supreme Court of 

Nigeria restated this position of the law when it held: 

“The findings of two courts below are that the evidence of PW 1 

was never shaken in any  material particular. It is trite that the 

court can  act on the evidence of a single witness if that witness 

can be  believed  given all the surrounding circumstances. That is 

to say, evidence of one credible witness can establish a case 

against  an accused person beyond reasonable doubt as required 

by law”. 

 

Also in the case of Aliyu Yahaya v  State (2017) the Court of Appeal followed 

this laid down principle of Nigerian law when it held thus: 

“it is basic that a court can convict upon the evidence of one 

witness provided his evidence is sufficiently probative of the 

offence for which an accused is charged in criminal trial. It is 

not the number of  witnesses that is required in proof of a case. 

The evidence of a single witness is enough to sustain a 

conviction if believed by the court. What is material is the 

quality of the evidence adduced’.  

 

Furthermore, in the case of Mbong v State (2012)  the Supreme Court held that 

the evidence of an eye witness is the best evidence that can be adduced in 

support of a case in addition the court held that the guilt of an accused may also 

be proved by his voluntarily confessional statement as well as cogent and 

compelling circumstantial evidence. 

It is clear from the above that the courts are usually more interested in the 

quality not the quantity of prosecution witnesses thus the prosecution is more 

likely to prove its case against the accused beyond reasonable doubt by the 

testimony and statement of a witness that is cogent, compelling and believable 

than  by the contradicting evidence of a host of  witnesses. 

 

Nature of Prosecution Witnesses’ Evidence 

By virtue of the clear and unambiguous provisions of sections 37 and 38 of the 

Evidence Act 2011, hearsay evidence which is evidence of a person who was 

not present at the time  the offence was allegedly committed is not admissible 

in the proof of the guilt of an accused person. In the case of Odunayo Ajayi v 
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State (2017) it was held that hearsay evidence is inadmissible in proof of the 

guilt of an accused.  

‘It is therefore a basic requirement of criminal procedure that 

to prove the guilt of an accused, the prosecution is obligated 

to feature eye witnesses or persons who can give direct 

evidence of what they saw as it relates to the offence for which 

the accused is charged. Where prosecution witnesses present 

hearsay evidence of what they were told by another person, it 

is not usually admissible to prove the guilt of an accused 

person unless such evidence fall within the ambit of exceptions 

provided in the Evidence Act 2011’. 

 

 In the case of Edosa v Ogiemwanrie (2018). It was held by the Supreme Court 

that  hearsay evidence will only be admissible when it is proved that it falls 

within  the exceptions provided by s39 Evidence Act. This  section  which is 

predicated of the relevancy  rule makes admissible, statements  made by a 

person who is dead, who cannot be found; who has become incapable of giving 

evidence, or a person who cannot be made to attend  trial without huge expense 

and delay.  

However, where the persecution relies on such statements in its trial, it may be 

caught in the web as the court may not attach much probative value to it unless 

it is proved beyond reasonable doubt or establishes the guilt of the accused with 

the precision of mathematics. This principle of law was restated by the Supreme 

Court  in the case of Haruna v AG Federation (2012) where it held that: ‘The 

fact that evidence, oral or documentary is admissible does not mean that it has 

weight. It may not have any probative value or any weight at all though 

admissible’. 

Also, in the case of Sa’eed v Yakowa (2012) the court explained the difference 

between admissibility and probative value of a piece of evidence as follows:  

‘there is a clear dichotomy between admissibility of documents 

and probative value to be placed on them. While admissibility 

is based on relevance , probative value depends not only on 

relevance , but also on proof’. 
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It is therefore posited that the prosecution should ensure as much as possible 

that it presents direct rather than hearsay evidence to ensure proof during 

criminal trials.   

 

Contradictory Evidence and Credibility of Prosecution’s Witnesses. 

The law is well established and was restated by the Court of Appeal In the case 

of Legi Mohammed v State (2017) that to prove the guilt of a defendant and 

secure conviction the prosecution must adduce credible, consistent and 

admissible evidence to prove the guilt of the accused beyond reasonable doubt. 

Also, in the case of Adegbeyiro Seun v State [2019] the Supreme Court held 

that the prosecution can discharge the onus of proof of guilt of an accused 

person in three ways, by confession of the accused to committing the alleged 

offence, by circumstantial evidence which must be so compelling that it points 

to one conclusion, that it is the defendant and no one else that committed the 

offence, and by the testimony of an eye witness.   

It was further held by the apex court in the case of Matthew Thomas v State 

[2017] Proof beyond reasonable doubt as required by the Evidence Act means 

that the prosecution must prove all elements of the offence charged with 

compelling and conclusive evidence which translate to a high degree of 

probability as credibility of witness especially prosecution witnesses in a 

criminal trial is a material issue that goes to the root of the degree of evidential 

proof required of the prosecution. The appellate court has also decided in the 

case of Aliyu v State [2018] that where there are contradictions in the testimony 

of prosecution witnesses or material inconsistencies in the evidence of a 

witness, it is conclusive  of the fact that the prosecution has failed to prove its 

case beyond reasonable doubt.   

The foregoing principle of law was elucidated  in the case of Dairo v State 

[2018]  where the Supreme Court explained the concept of contradictions in 

witnesses’ testimony as follows:  

‘where the evidence of one witness  is diametrically opposed to 

the evidence of another, such evidence will be contradictory, as 

the witnesses will not be telling the same story, which will no 

doubt  render their evidence unrealiable  to prove whatever fact 

they seek to establish…’   

 

It is also settled law as was restated in the case of Mbachi v State [2018] that    
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‘where contradictions and inconsistencies of the prosecutions 

witness and case are substantial and fundamental such that they 

create reasonable doubt in the mind of the trial court, then at 

will lead to discharge and acquitted of the accused’.     

 

It is imperative to hereunder present judicial approach to these contradictions 

and conflicting evidence with emphasis on the legal effects where the 

prosecution witnesses give different versions of the same incidents; conflict 

between the evidence of a witness on oath and his previous extra-judicial 

statements; material conflict in the evidence of a witness on oath as well as 

presentation of hearsay evidence by prosecution. 

 

Conflict between Prosecution Witnesses’ Sworn Evidence and Extra-

judicial Statement  

Section 36 (6) Constitution of the Federal Republic of Nigeria 1999 obligates 

the prosecution to provide for the defendant copies of all statements of its 

witnesses before or at the commencement of  the trial.   It is also common 

practice obligated by Sections 231, 232 and 233 of the Evidence Act  that the 

defence may contradict the sworn evidence of prosecution witnesses during the 

trial by reference to their extra judicial  statement in writing relative to facts in 

dispute during proceedings.  

A question that arises from the foregoing is what is the legal effect where the 

extra-judicial statement of a prosecution witness previously made to the police 

is materially contradictory with his evidence  on oath before the trial court? This 

question was resolved by the Supreme Court of Nigeria in the case of 

Nwankwola v State [2007] where it held thus: ‘the settled principle is that where 

the evidence is materially contradictory  of his earlier statement to the police , 

the witness should be regarded as unreliable and his evidence ignored’  

In the latter case of Saidu v the State [2011] the Court of Appeal while applying 

this settled principle elucidated further on this established principle of law when 

it held, inter alia, thus: 

‘The position of the law is that where a witness gives evidence on 

oath which is inconsistent with his extra judicial statement to the 

police then the evidence of the witness is to be treated as 

unreliable while the statement is not regarded as evidence on 

which the court can act’.  
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It is submitted with the foregoing in the fore, that where the evidence on oath 

of a witness especially a prosecution witness is materially contradictory with 

his previous statement to the police, the court is obligated  by law to not only 

treat the evidence of the witness as unreliable and to ignore same, the court is 

also prohibited by law from acting on either the statement on oath of the witness 

or his extra judicial statement.    

 

Differing Evidence by Prosecution’s Witnesses 

Another problem that arises in the course of trials is that prosecution witnesses 

may at the trial present  different and materially inconsistent accounts of the 

same incident. This raises the question of what the legal effect is where 

prosecution witness present differing accounts of the same incident. In the case 

of Akinyede Olaiya v The State [2018] the Supreme Court of Nigeria held that 

where the prosecution presents different accounts of the same incident during 

the trial, it has thereby failed to prove the guilt of the accused beyond reasonable 

doubt.    

On what the courts are obligated to do where the prosecution presents different 

account of the same event it was held by the Supreme Court in the recent case 

of Federal Republic of Nigeria  v Nasiru Yahaya [2019]  thus: 

‘In other circumstance where the witnesses called by the 

prosecution gave different versions of the same incident or 

transaction, it had been held that the court cannot pick and 

choose which witness to believe and which witness to disbelieve, 

and that in the circumstances, the prosecution had failed to 

prove the guilt of the accused beyond reasonable doubt’  

 

In addition to the foregoing, it has also been held by the court in the Akinyede 

Olaiya’s case that where the prosecution presents two versions of the same 

incident one of which proves the guilt of the accused while the other version 

disproves the defendants guilt, it has in so doing failed to discharge the 

mandatory legal burden of proving the guilt of the defendant beyond reasonable 

doubt   

 

Witnesses’ Evidence Based on Suspicion   

It is also not unusual that perhaps due to pressure on mere suspicion especially 

by the complainant or due to its strong suspicion of the defendant, the 
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prosecution has been known to charge an accuse person to court on the basis of 

suspicion which may emanate from prior hatred or bad blood between the 

defendant and the nominal complainant; or between the defendant and a 

prosecution witness. This practice also accounts for failure by prosecution to 

prove its case beyond reasonable doubt in criminal trials. 

The law is well established that  suspicion no matter how strong or founded can 

never take the place of prima facie evidence or ground a conviction. In the case 

of Al-Mustapha v The State (2017)  the Court of Appeal elucidated this settled 

principle of our criminal jurisprudence when it held thus: 

‘No matter the suspicion and its degree, no matter the grievance 

or grouse, no matter the height of conjecture, no matter the 

depth of hatred even the strongest suspicion can never found a 

conviction in law. There   is the duty , not the discretion on the 

prosecution to prove its case beyond reasonable doubt’.    

 

In view of the above, the prosecution is reminded of its duty in criminal trials 

to prove the guilt of a defendant beyond reasonable doubt and to note that this 

duty cannot be discharged by mere suspicion by witnesses of the alleged guilt 

of the defendant.  

 

Conclusion  

In tandem with the foregoing, this paper concludes as follows: 

i. In all criminal trials, the prosecution must, as a matter of necessity 

and legal obligation, prove its case through credible evidence of its 

witnesses as well as the veracity of their extra-judicial statements. 

ii. There must be consistency in evidence adduced by prosecution 

witnesses against the accused so as to prove the guilt of the accused 

beyond reasonable doubt 

iii. Presentation of materially inconsistent evidence usually leads to 

discharge and acquittal of accused persons  

iv. Presentation of inadmissible hearsay evidence as well as prosecution 

of cases based on mere suspicion of witnesses against the accused is 

fatal to the prosecution’s case   

v. Proven the guilt of an accused for an offence charged beyond 

reasonable doubt requires the presentation of credible evidence in 

court by the witnesses which must not be inconsistent with their 
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extra-judicial statements to the police during investigation prior to 

trial. 

 

Recommendations  

It is recommended as follows: 

i. The prosecution must ensure that it puts its house in order and ensure 

that it presents vital and credible witnesses during trials to prove the 

guilt of the accused beyond reasonable doubt.  

ii. Prosecution should ensure that it does not provide hearsay witnesses 

or present evidence that is based on mere suspicion or hatred. 

iii. Prosecution witnesses must be consistent in their evidence to prove 

the guilt of an accused beyond reasonable doubt and secure his 

conviction.  
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