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Abstract 
This paper seeks to evaluate the constitutional and statutory regimes 

regulating the burning issue of compensation for oil pollution in Nigeria. 

Adopting doctrinal approach in its evaluation of legal provisions, the paper 

analyses the constitutional and statutory bases for compensation for oil 

pollution damage in Nigeria. The paper discovers that the Constitution of 

the Federal Republic of Nigeria, 1999 as amended and some statutes 

neither exist with explicit provisions for definition of compensation payable 

in cases of oil pollution nor with clear-cut procedure for assessment and 

payment of the compensation in question. Inexplicit and incomprehensive 

laws therefore account for payment of little or no compensation to oil 

pollution victims. To that extent, the paper recommends, among others that 

a clear and specific compensation law be enacted to settle the yearning of 

oil pollution victims for compensation in Nigeria.         

 

Keywords:  Evaluation, Constitution, Statutes, Compensation, Oil 
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Introduction 
The recurring and unsettled issue of 

compensation for oil pollution 

damage is arguably regulated by the 

constitution and some statutes in 

Nigeria. Thus, the foundation of legal 

regime for compensation for oil 

pollution damage in the country is 

located in the constitution, statutes, 

regulations, guidelines and judicial 

decisions; and supplemented by 
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common law rules of torts. It also includes ratified and enacted treaties.  This 

paper intends to carry out critical evaluation of existing constitutional, statutory 

and case law bases among others, constituting legal framework for 

compensation for oil pollution in Nigeria. In the end, it would be seen from the 

evaluation whether, the Nigerian constitutional and statutory frameworks are 

biased for compensation for oil pollution victims or not.     

 

PURPOSE OF STUDY 

The purpose of this paper is to determine the propriety and efficacy; 

explicitness, comprehensiveness and predictable utility or otherwise of the 

constitutional and statutory frameworks for compensation for devastating oil 

pollution damage in Nigeria.  

 

METHODOLOGY  

This paper adopts qualitative research methodology, hence, it gathers and 

analyses non-numerical data in form of provisions of statutes to explain 

concepts, legal and judicial opinions with respect to the topic under 

consideration. Besides, doctrinal research approach is used to analyze the 

principles and rules of law involved in the paper. Thus, the paper sourced 

materials from law texts and academic journals to develop its theme and 

subtitles.         

 

CONSTITUTIONAL FRAMEWORK FOR COMPENSATION 

The constitutional framework for general idea of right to compensation is 

established by the Constitution of the Federal Republic of Nigeria, 1999 as 

amended. This constitution is the highest law in the hierarchy of laws for 

compensations in Nigeria. To Oamen and Anushiem (2014), the constitution is 

the grund norm and yardstick against which the validity of all other laws is 

measured. Albert et al (2018) describe the constitution as the father to other 

legal instruments. Indeed, other statutes for compensation gain force of 

existence from the constitution and become operational within the legal limit 

permitted by the constitution, otherwise such other statutes become null and 

void to the extent of their inconsistency with the constitution. This 

inconsistency rule is provided for in section 1 (3) of the Constitution of Nigeria, 

1999. It must be stated that the constitution is the ultimate law for compensation. 

Consequently, the constitutional basis for compensation is traceable to section 
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44 (1) (a) of the Constitution of the Federal Republic of Nigeria, 1999 as 

amended which provide that:  

No moveable property or any interest in an immoveable property shall be taken 

possession of compulsorily and no right over or interest in any such property 

shall be acquired compulsorily in any part of Nigeria except in the manner and 

for the purposes prescribed by a law that, among other things- requires 

compensation therefor. 

In section 44 (2) (m), the constitution further provide that “prompt payment” of 

compensation is also to be made for:  

damage to building, economic trees or crops, providing for any authority or 

person to enter, survey or dig any land, or to lay, install or erect poles, cables, 

wires, pipes, or other conductors or structures on any land in order to provide 

or maintain the supply or distribution of energy, fuel, water, sewage, 

telecommunication services or other public utilities.           

The issue of “prompt payment of compensation” prescribed by the constitution 

is plausible but it appears to be an elusive constitutional prescription in view of 

the assertion made by Deinduomo. The author maintains that: “to discover oil, 

native lands have to be acquired compulsorily by the government in line with 

provision of section 44 of the constitution, 1999 but the issue of … promptness 

of compensation has been a problem in the oil industry.” (Deinduomo, 2009).  

Delay now defeats prompt payment of compensation under the constitution as 

can be inferred from the above assertion. This notwithstanding, it is clear from 

the provisions of the constitution cited above that prompt payment of 

compensation is prescribed directly for acquisition of land, damage to buildings, 

economic trees or crops thereon. The constitution also allows other laws6 to 

provide for similar compensation. A research by Stakeholder Democracy 

Network (SDN) and National Oil Spill Detection Response Agency (NOSDRA) 

(2014)  confirm that the constitution allows for laws that demand compensation 

for damage to buildings, economic trees and crops. This compensation 

primarily relates to acquisition of land for provision of public utilities and the 

damage that occurs when they are created, rather than when they are fully 

operational. (SDN and NOSDRA, 2014). This means for example that 

subsequent oil spills damage from oil facilities are not covered in the 

compensation scheme.  Therefore, there is no direct constitutional provision for 

payment of compensation for subsequent oil pollution damage, even as it 
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continually causes colossal degradation to the environment and human health. 

This makes the constitution incomprehensive in that regard.  

It needs be stated that though sections 44 (1) (a) and (2) (m) are 

incomprehensive as they make no direct provisions for payment of 

compensation for oil pollution damage, yet they provide traceable indirect 

general basis for right to the said compensation. Hence, it is not unconstitutional 

to seek compensation for oil pollution damage in Nigeria; except that there is a 

constitutional limitation in seeking compensation for oil pollution damage 

infringing right to clean and healthful environment. This internationally 

acclaimed right is implicitly stated in section 20 of the Constitution of Nigeria, 

1999 as follows: “The state shall protect and improve the environment and 

safeguard the water, air and land, forest and wild life of Nigeria”. Ateboh and 

Olalekan (2018) observe that the provisions as stated in section 20 of the 

constitution constitute   “an injusticiable duty for the state.”   This is true because 

section 6 (6) (c) of the said constitution categorically ousts the jurisdiction of 

court from entertaining any case for compensation  for breach of right to clean 

and healthful environment  on the basis of provisions of chapter 2 of the 

constitution which provides for fundamental objectives and directive principles 

of state policy. In effect, the Court cannot hold the state accountable for breach 

of right to clean environment implied in section 20 of the constitution. 

The non-justiciability of section 20 of the constitution raises a  clog against 

litigation for  compensation for environmental pollution. Thus, the duo of Eze 

and Eze (2014) observe that section 20 of the Constitution of Nigeria, 1999 as 

amended: 

Does no more than provide a non-justiciable objective for the Federal 

Government in handling of environmental matters. The observance by the 

government of this provision is merely directory and not mandatory. There is 

much limitation on its enforcement despite its broad posturing…The section 

does not guarantee the personal right of Nigerian citizens to a pollution  free 

environment. 

Section 20 of the Constitution of Nigeria 1999, therefore pre-supposes a right 

to clean and healthful environment constitutionally reduced in status and 

therefore, not akin to fundamental rights guaranteed in chapter four of the 

constitution and made expressly enforceable under the Fundamental Rights 

(Enforcement) Procedure Rules, 2009 in Nigeria. This is an impediment posed 

by the constitution on the path to secure compensation for environmental 
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pollution arising from oil exploitation. Nigeria is yet to follow the example set 

by India, Indonesia and Mali that have made environmental rights 

constitutionally justiciable rights for their citizens. (Eze and Eze, 2014).  For 

instance, Article 51A of the Constitution of India provides that “it shall be the 

duty of every citizen of India to protect and improve the natural environment 

including forest, lakes, rivers and wild life and to have compassion for living 

creatures.” These provisions of Indian Constitution confer environmental rights 

as enforceable rights on Indian citizens. (Eze and Eze, 2014). This is not the 

case under the Constitution in Nigeria. Ako (2010) observes that “Nigeria’s 

sluggishness to embrace environmental rights is not unconnected with the over-

active participation in the exploitation of oil resources.”  The plausible effort 

made in Nigeria is noted in the decision in the case of Gbemre v. Shell (2005), 

where the court held that:  

The alleged gas flare affected the inhabitants’ rights to a healthy environment 

as articulated in the African Charter. The court further affirmed that the 

constitutionally guaranteed rights to life and dignity of persons inevitably 

include rights to clean, poison-free and healthy environment and the actions of 

the defendants in continuing gas flaring was a violation of the rights.   

This judicial decision is an isolated authority which arguably is not presenting 

a standard precedent to be followed in making right to clean, pollution-free and 

healthful environment justiciable and therefore, compensable under the 

constitution of Nigeria. There is no doubt that this right interrelates with 

justiciable right to life under section 33 of the Constitution of Nigeria. Right to 

live in a clean environment is an intrinsic component of right to life. Mato 

(2011) adds in the same vein that in any event, right to life necessarily implies 

the right to live in a healthy environment without which life itself could hardly 

be supported. It is therefore not the best practice to recognize and guarantee 

right to life in section 33 of the constitution of Nigeria, 1999 as justiciable, while 

the right to clean and healthful environment in section 20 thereof, is rendered 

unjusticiable. This practice thwarts effort to make claim for compensation for 

environmental damage due to oil pollution.  

It can now be stated that the Constitution of Nigeria, 1999 does not exist without 

loopholes regarding compensation for oil pollution damage. Consequently, the 

constitution has impliedly acknowledged its skeletal provisions for 

compensation and then empowers the National Assembly of Nigeria under 

section 4 (2) to expressly make laws on item 39 of the Exclusive Legislative 
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List in the second schedule thereof to  regulate among others, the right to 

compensation for oil pollution damage in Nigeria.  

 

STATUTORY FRAMEWORK FOR COMPENSATION FOR OIL 

POLLUTION  

Some laws made pursuant to the constitution which form the bulk of statutory 

framework for regulation of liability and compensation for oil pollution damage 

are therefore to be set out and evaluated at this stage. 

(i)  Oil Pipelines Act, 1956        

This statute has a colonial historical antecedent as it was made during the British 

colonial rule in Nigeria. As enacted, the statute came into force on 4th October, 

1956 and has existed for about 64 years. The Oil Pipelines Act is deemed an 

existing law within the meaning of section 315(1) (a) and (4) (b) of the 

Constitution of the Federal Republic of Nigeria, 1999. The long title of Act 

reflects its essence as it reads: “An Act to make provision for licenses to be 

granted for the establishment and maintenance of pipelines incidental and 

supplementary to oilfields and oil mining, and for purposes ancillary to such 

pipelines. Sections 3 (a) (b) of the Act empowers the Minister to grant permit 

to eligible person to survey routes for oil pipelines and license to construct, 

maintain and operate oil pipelines. A holder of license granted under the Act, 

including his officers, agents, workmen or other servants becomes entitle to 

enter upon, take possession of the land under license, construct, maintain and 

operate oil pipelines and ancillary installations, including pumping stations, 

storage tanks and loading terminals. Envisaging that damage may likely occur 

from the operations of the oil pipelines license highlighted above, the Act in 

sections 11 (5) stipulate that: The holder of a license shall pay compensation to: 

(a) Any person whose land or interest in land (whether  or not it is land in 

respect of which the license has been granted) is injuriously affected by 

the exercise of the rights conferred  by the license, for any such injurious 

affection not otherwise made good; 

(b) Any person suffering damage by reason of any neglect on the part of the 

holder or his agents, servants or workmen to protect, maintain or repair 

any work, structure or thing executed under the license, for any such 

damage not otherwise made good; 

(c) Any person suffering damage (other than an account of his own default 

or on account of the malicious act of a third person) as a consequence of 
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any breakage of or leakage from the pipelines or an ancillary installation, 

for any such damage not otherwise made good. 

 

If the amount of such compensation is not agreed between any such person and 

the holder, it shall be fixed by a court in accordance with part iv of this Act. 

Considering the provisions set out above, an inference could be made that the 

Oil Pipelines Act, 1956 provides a statutory framework for compensation for 

oil pollution damage in the Nigerian oil sector. It is to be noted that such 

compensation is to be first negotiated and agreed between the person whose 

land or interest in land has been injuriously affected or any person who suffered 

damage in the circumstance and the holder of the oil pipelines license. Where 

negotiation between parties as envisaged under section 11 (5) (c) of the Act fails 

to arrive at the amount of compensation, a mandatory duty exist on the part of 

the court when approached to fix the amount of compensation between parties. 

In Shell Petroleum Development Company of Nigeria Ltd  v. Ajuwa and 

another (2015), it was held that: 

The provision of section 11 (5) of the Oil Pipelines Act enjoins the court to fix 

the compensation. The mandatory word, “shall” used therein is obligatory on 

the court to assess compensation, if there is damage after spillage. Adopting 

compensation fixed by the National Assembly amounts to abdication of judicial 

duty and a dangerous precedent.  

Besides, the compensation provided for in section 11 (5) is to be fixed and 

awarded by the court10 with jurisdiction as it considers just. This implies that 

the Act provides for “just compensation” payable on the basis of heads of 

damage which are outlined as follows:12 

(a) Any damage done to any buildings, crops or profitable trees by the 

license holder in exercise of rights under the license. 

(b) Any disturbance caused by the license holder or his agent in exercise of 

rights granted under the license. 

(c) Any damage suffered by any person by reason of any neglect of the 

holder or his agents, servants or workmen to protect, maintain or repair 

any work, structure or thing executed under the license. 

(d) Any damage suffered by any person as consequences of any breakage of 

or leakage from pipeline or ancillary installation. 

(e) Loss in value of land or interests in land occurring as a result of exercise 

of right under the license.          
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It is noted under the Oil Pipelines Act that compensation awarded by the court 

may be paid to the chief, headman or member of a local community on behalf 

of the community which proprietary rights have been judicially adjudged 

injuriously affected. (Section 21 of the Oil Pipelines Act, 2004). Alternatively, 

the court may order that compensation be paid in accordance with a scheme of 

distribution to the persons entitled. (Section 22 of the Oil Pipelines Act, 2004). 

Where necessary, the court may also make an order that compensation be paid 

into a fund to be administered  by a trustee appointed by the court to ensure that 

such fund is judiciously applied to general, social or educational benefit and 

advancement of the community or part thereof. (Section 21 of the Oil Pipelines 

Act, 2004). This is good, but it does not mean that the Act has created the much 

needed standing Fund for compensation for oil pollution damage in Nigeria. 

(Section 21 of the Oil Pipelines Act, 2004). It is just a fund which compensation 

may be ordered to be paid into for onward disbursement according to order of 

court.  

Section 21 of the Oil Pipelines Act summarily cited above which allows 

payment of compensation to be made to chief, headman or member of a local 

community on behalf of the community injured is commendable. However, it 

has been lamentably observed that “ in Nigeria mostly what happen is that chiefs 

bring claims on behalf of the community, the chiefs then get the compensation 

and the individuals seem hardly ever to see the much of it. (Martyn Day, 2015). 

This observation implies embezzlement of funds, and accounts for why a 

scheme for direct payment of compensation to deserving persons is necessary.  

According to Martyn Day (2015), claimants’ Counsel  in the oil spills case 

involving Bodo Community v. Shell (1973) claimants were very pleased when 

arrangement was made to pay monetary compensation to them through their 

respective accounts. (Martyn Day 2015). It therefore means that a scheme of 

distribution of monetary compensation endorsed by section 21 of the Oil 

Pipelines Act may solve the problem of embezzlement or misapplication of 

compensation funds meant for a community of persons, if made through 

accounts of individual persons entitled to compensation. 

Under section 22 of the Act, if any dispute arises as to the persons entitled to 

compensation, the parties in possession of the land injuriously affected is 

deemed parties in ownership of such land and therefore entitled to 

compensation. (Section 22 of the Oil Pipelines Act, 2004).  This position would 

change, if the contrary is proved to the satisfaction of the court. (Section 23 of 
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the Oil Pipelines Act, 2004).  Thus, once payment has been made to the person 

entitled to it or made into the coffer of court as the case may be, the person 

making such payment would be effectually discharged.76 Being discharged, 

implies that the person is not obliged to see to the application of the monetary 

compensation and he is not also answerable for any misapplication for such 

funds. (Section 23 of the Oil Pipelines Act, 2004).                         

To this end, it is important to take a closer look at each paragraph of section 11 

(5) of the Act.  To start with the wordings of section 11 (5) (a) summarily read: 

“The holder of a license shall pay compensation to any person suffering 

injurious affection to land or interest in land not otherwise made good.” These 

wordings are couched in mandatory terms. The phrase “not otherwise made 

good” stated therein, by implication imposes a statutory obligation on the 

shoulders of the holder of oil pipelines license to first “make good” the land 

injuriously affected., (Osondu, 2012). The lacuna is that there is no clarification 

in section 11 of the Act as to how the holder of the oil pipelines license would 

“make good” any injurious affection to land. The phrase, “make good”, may 

mean fix, re-instate or restore the land injuriously affected but this is not stated 

in the Act. Thus, non-monetary compensation of fixing, re-instatement or 

restoration of land injuriously affected may be elusive to claimants of 

compensation under section 11 of the Act. Relying on the assertion of Fekumo, 

Osondu (2012) therefore, comments that the main statutory liability under 

section 11 (5) of the Act is to fulfill the obligation to pay monetary 

compensation. This sounds true because how to exercise the obligation to 

“make good” the land injuriously affected is shrouded in ambiguity under 

section 11 (5) (a) the Oil Pipelines Act. Perhaps, the phrase, “make good any 

injurious affection to land” may be a bit clarified under section 16 (1) of the 

Act. The section provides that:  

The holder of a license shall make and maintain for accommodation of the 

owners or occupiers of any land of which the license has been granted or of the 

owners or occupiers of adjoining land or for the accommodation of the users of 

any customary track or path such crossings, bridges, culverts, drains or passages 

as may be necessary for the purpose of making good any interruption to the use 

of such land or the amenities thereof or to the use of such customary track or 

path caused by the exercise of the powers granted in accordance with this Act.     

It is comprehensible under section 16 (1) of the Act cited above that “making 

good injurious affection” may involves provision of alternative infrastructural 
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amenities to owners or occupiers in replacement of facilities adversely affected 

by the operations of the holders of oil pipelines license. These alternative 

amenities may include: customary tracks, paths, crossings, bridges, culverts, 

drains or passages as the case may be. Under the proviso to section 16 (1) of the 

Act, it is however, unnecessary to make good any interference or interruption 

with respect to those use of amenities stated above, where monetary 

compensation has already been paid to persons concerned. This proviso clearly 

prohibits double compensation which may promote greed on the part of the 

claimants. Importantly, compensation under section 16 (1) invariably covers 

owners or occupiers of licensed or leased land, including owners or occupiers 

of adjoining land outside the leased land. This means that section 16 (1) of the 

Act prescribes compensation for interference with third party’s rights outside 

the licensed or leased land. Thus, the section is consistent with section 11 (5) 

(a) of the Act which also provides compensation for infringement of third 

party’s rights.  

Apparently, the scope of section 11 (5) (a) of the Act covers compensation for 

acquisition of land for laying of oil pipelines and ancillary installations. It also 

covers compensation for acts which interfere with, and cause injury to a third 

party’s proprietary right, that is right to use and enjoy a property. To that extent, 

section 11 (5) (a) of the Act provides for compensation for injurious affection 

which is similar to nuisance. (Osondu, 2012). The salient point of distinction 

between injurious affection and tortuous act of nuisance is that statutorily 

prescribed compensation is to be paid for the former, while common law 

remedy of damages is paid for the latter. Ordinarily, damages is awarded in a 

successful claim in nuisance under common law, but this is not likely going to 

be the award in a claim initiated under the Oil Pipelines Act which prescribes 

compensation for injurious affection, even if it is in form of nuisance. In 

Nigerian Agip Oil Company Ltd. v. Mr. Onyemaechi Ogbu (2017), it was held 

that: 

The Oil Pipelines Act in the plenitude of its preamble and section 11 thereof has 

clearly shown that every claim appertaining damage from oil installation or 

ancillary installation injurious affection on land or interest in land… may only 

be made under the Act. It is for compensation. It shall not be for damages as 

claimed. 

Further, a claimant under section 11 (5) (a) of the Act to be entitled to 

compensation not damages as judicially decided in Ogbu’s case (2017) afore-
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cited, must prove injurious affection to his land or his interest in land. For 

Omotola (1990) this means proof of loss of use of the subject matter of the claim 

alleged to be affected.   Incidentally, the terms, “injurious affection” are not 

defined in the Act. The Supreme Court of Nigeria in National Electric Power 

Authority (NEPA) v. Musdasiru Amusa (1976) however found luminous and 

persuasive the definition of the terms as formulated in the English case of 

Metropolitan Board of Workers v. McCarthy (1874) as follows: 

Land is injuriously affected: where by the constitution of works there is physical 

interference with the owners or occupiers of property and are by law entitled  to 

make use of, in connection with the use of such property, and which right gives 

an additional market value to such property, apart from the uses to which any 

particular owner or occupier might put it, there is a title to compensation if, by 

reason of such interference, the property, as property, is lessened in value. 

In adopting and applying the above definition in Amusa’s case (1976)  the 

Supreme Court of Nigeria as per Fatayi-Williams J.S.C held as follow: 

In view of the above definition which we also adopt, there is no doubt that the 

facts of this case, as found by the learned trial Judge, show clearly that the 94 

acres of land belonging to the Plaintiffs/Respondents have been injuriously 

affected by the acts of the defendants/appellants.             

The facts of Amusa’s case (1976) were that the defendants/appellants’ erection 

of electric power transmission poles and wire lines caused injurious affection to 

the plaintiffs/respondents’ land and rendered it useless for any purpose. Hence, 

the Supreme Court of Nigeria held, as per the law Lord afore-mentioned as 

follows: “from the facts, it seems to us that the claim for compensation for 

injurious affection is quite appropriate having regard to the circumstances.” The 

court in the same breathe awarded N142, 300.00 as compensation to the 

plaintiffs/respondents. These decision demonstrated a shift in position by the 

Supreme Court of Nigeria which earlier expressed dissatisfaction in Machine 

Umudge & others v. Shell-BP Petroleum Development Co. of Nig. Ltd (1975)  

and thus, described the plaintiffs’ claim for damages of 400 pounds  (N800) for 

injurious affection to his land allegedly caused by oil spill from the defendant’s 

operation as “a most curious expression” and thereafter dismissed the claim. 

With this decision in Amusa’s case, it was commented that the Supreme Court 

of Nigeria corrected its earlier decision in Machine Umudge’s case (1975).    

Perhaps, the court could not find compensation for “injurious affection” to the 
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plaintiffs’ land in Umudge’s case because the expression was  not clearly 

defined under the Act. 

Looking at section 11 (5) (b) of the Oil Pipelines Act, it is noted that the 

provisions of the section are couched to incorporate element of common law of 

tort of negligence. Thus, a claimant in a case for compensation under the section 

cited above must show in proof, the damage suffered by reason of neglect on 

the part of the holder of the oil pipeline license or his agents, servants or 

workmen to protect, maintain or repair any work, structure or thing executed 

under the license. Proof of negligence makes establishment of liability for 

compensation under the Act difficult, thereby providing “ a route for petroleum 

miners to escape  payment of compensation.” (Osondu, 2012). Proof of 

negligence is difficult for the claimant of compensation because “important 

particulars of the technical oil   operations are usually in the possession of the 

oil license operator,” (Etikerentse,2004) who sometimes may not be negligent 

for oil spill to occur and pollute damagingly.  As rightly observed by Etikerentse 

(2004): 

a certain amount of pollution is  a concomitant of petroleum production. 

Spillages and pollution occur in the best of oil field practices. This means in 

essence that a defendant may not necessarily have been negligent in his 

operation, for spills to occur.  

From the thesis propounded above,  it is sensible  to state that requirement of 

proof of negligence before compensation is awarded under section 11 (5) (b) of 

the Oil Pipelines Act is unnecessary. (Deiduomo,2009). It is to be noted that 

action in common law negligence for damages is incompatible with a claim for   

compensation under the Act. (Deiduomo,2009).  This is because in a claim for 

damages for negligence, proof of breach of duty of care or “fault element on the 

part of the defendant is paramount, whereas in a claim for compensation under 

the Act, the defendant may be faultless, and all the plaintiff needs to show is 

that he has suffered some injury.” (Ndah v. A.G. Bendel State & Others, 1979).    

Furthermore, liability for compensation provided for section 11(5) (c) of the Act 

is plausibly strict. Hence, it has been stated that the sections provide for strict 

liability for compensation akin to the rule in Rylands v. Fletcher (1868). Two 

exceptions in  sections 11 (5) (c) of the Act likely to take the licensee-defendant 

away from liability for compensation are personal fault of the plaintiff and 

malicious act of a third party. This means that  the quest for compensation may 

be frustrated with the plea of defences of volenti non fit injuria (plaintiff’s 
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default or consent) and act of sabotage by a third party. These defences have 

provided a route for the holder of oil pipelines license to escape liability to pay 

compensation.  For instance, in Shell Petroleum Development Co. Ltd. v. Otoko 

(1990), the plaintiff filed a suit, complaining that oil spilled from the 

defendant’s (Shell) coastal pipelines  and polluted Andoni River and two 

drinking water wells, thereby causing damage to fish farming business of the 

community. The defendant raised the defence of malicious act of a third party 

(sabotage), contending that somebody tampered with, and removed the bolts of 

their manifold. Relying on this defence, the court held that the defendant was 

not liable for the oil spill damage caused by malicious act of a third party. This 

defence caused the court to also hold that strict liability rule in Rylands v. 

Fletcher (1868) was inapplicable to the case.  

However, in the recent case of SPDC v. Ohaka (2008), the plaintiff maintained 

a suit at the Federal High Court due to oil spillage from oil pipeline of the 

defendant. The suit was maintained under the Oil Pipelines Act, and in 

negligence and under the rule in Rylands v. Fletcher (1868). The defendant 

raised the defence of sabotage. Rejecting this defence, the Court of Appeal as 

per Galadima, J.C.A set out section 11 (5) (c) of the Oil Pipelines Act and held 

that: “it was the operational law at the time of incident.”  His Lordship further 

held that “it is instructive to note that sub paragraph (c) of the Oil Pipeline Act 

provides for strict liability akin to the rule in Rylands v. Fletcher (1868). In the 

case at hand however,  the defence of third party has not been established.”  

Recently also, the court in Firibeb v. SPDC (1998) held that the oil spillage was 

not caused by an independent act of a third party and that Shell was caught up 

by the provisions in sections 11 (5) (c) of Oil Pipelines Act. Similarly, in the 

earlier case of Shell v. Enoch,(1992) Mumaija Community in Rivers State filed 

a suit against Shell, alleging  oil spill damage. Shell raised the defence of 

malicious act of persons. The court held that “there was extensive damage to 

economic crops, farm lands, fishing nets and boats. There was evidence that no 

third party caused the explosion and no one in the community did it.” Also, in 

Shell v. Isaiah (1997), the defence of sabotage raised by Shell was dismissed as 

“an after-thought.” It is clear from the cases cited above that oil companies 

usually raise the defence of malicious act of third party in their bid to evade 

compensation claims. Frynas (1999) therefore observes that petroleum 

operators have hidden under the cloak of sabotage to avoid remediation in cases 

of environmental spills, accidents and discharges. It is submitted that courts 
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must be wary of this defence in order to do substantial justice in oil pollution 

cases. 

To this end, it is apparent that the Oil Pipelines Act (OPA) is one of the statutes 

directly dealing with compensation for oil pollution damage. Of course, the 

terms, “damage from leakage from oil pipeline or ancillary installation” in 

section 20 (2) (d) of the Oil Pipelines Act among others, clearly suggest this 

fact. The Act prescribes “just compensation” without definition of the terms. 

What therefore is “just compensation” is to be defined and assessed by the court 

on the basis of the provisions of the Land Use Act, 1978 as far as provisions of 

the Act are applicable. This is the situation as section 20 (5) of the Oil Pipelines 

Act make reference to the Land Use Act regarding determination of 

compensation as follows:  

In determining compensation in accordance with the provisions of this section, 

the court shall apply the provisions of the Land Use Act so far as they are 

applicable and not in conflict with anything in this Act as if the land or interests 

concerned were land or interests acquired by the President for public purposes.  

The Oil Pipelines Act (OPA) makes reference to the Land Use Act for 

assessment of compensation for oil pollution, yet the Land Use Act is not 

designed for such compensation but compulsory acquisition of land for public 

utilities. As observed, compensation for oil spills is not about compulsory 

purchase of land.(SDN & NOSDRA, 2014). Hence, reference in section 20 (5) 

of the Oil Pipelines Act to the Land Use Act for basis for calculation of 

compensation for oil pollution damage is a reference to an inadequate Act which 

is not meant for compensation for oil pollution at all. This reference by the OPA 

to Land Use Act shows that OPA itself is bereft of basis, method and procedure 

for calculation of compensation for oil pollution damage. OPA therefore is not 

without defects. In fact, when provisions of section 20 (5) of OPA reproduced 

above, is read comparatively with section 29 (2) of the Land Use Act, a 

reciprocal reference which smacks of loophole is discovered. Section 29 (2) of 

the Land Use Act provides: 

If a right of occupancy is revoked for the cause set out in paragraph (c) of sub 

section 2 of section 28 of this Act or in paragraph (b) of sub section 3 of the 

same section, the holder and the occupier shall be entitled to compensation 

under the appropriate provisions of the Minerals Act or the Petroleum  Act or 

any legislation replacing the same. 
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As can be seen, section 20 (5) of the OPA makes reference to the Land Use Act 

for basis for calculation of compensation. The Land Use Act in section 29 (2) 

in turn refers back to Minerals Act or Petroleum Act or any legislation replacing 

same which may include Oil Pipelines Act. This cross reference seems to raise 

confusion as to which Act is directly meant for the assessment of compensation 

for oil pollution damage. A contradiction also arise in reference in section 20 

(5) of the OPA to the Land Use Act, section 29 (1) thereof which has no basis 

for calculation of compensation for damage arising from injurious affection and 

disturbance recognized as heads of claim under section 20 (2)(a) and (b) of the 

Oil Pipelines Act. As observed also:  

OPA makes no express provision for compensation for oil spillage caused by 

oil pipelines vandalism,  sabotage or corrosion which affect innocent owners 

and occupiers of land, rather it provides for exceptions such as fault of the 

plaintiff and malicious act of a third party. (Kingston and Nweke, 2018).  

The thought has been that the Oil and Gas Pipelines Regulation (OGPR), 1995 

made pursuant to section 33 of the Oil Pipelines Act would bridge the gaps and 

settle deficiencies in the parent Act (OPA) regarding compensation for oil 

pollution damage.  The situation is far from this thought. As accordingly 

regretted, the OGPR, 1995 totally ignored the issues of compensation of victims 

in cases of oil spillage. (Kingston and Nweke, 2018). What the regulations 

provide for are environmental protection, pipelines operation and maintenance 

guidelines in regulations 8 and 9 thereof.  

Further, section 20(4) of the Act stipulates that “no compensation shall be 

awarded in respect of unoccupied land as defined in the Land Use Act” except 

to the extent and in the circumstances specified in that Act”. This section of the 

Act appears self-defeating considering the  comment that compensations are 

usually made and paid regarding land crossed by oil pipelines, whether such 

land is occupied or unoccupied.(Etikerentse, 2004). The obvious fact is that 

adequacy of such compensation may not be acceptable to the claimants, given 

that compensation may be awarded on the basis of section 29 (4) (a) of the Land 

Use Act. This section stipulates compensation just for land that is undeveloped 

(unoccupied) to be an amount of money equal to rent, if any paid by the occupier 

during the year in which the right of occupancy is revoked. There is no 

gainsaying therefore, that room exists for amendment and improvement of the 

Oil Pipelines Act with respect to compensation for oil pollution damage.            
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Petroleum Act, 1969 

This is another statute for the regulation of liability for compensation for oil 

pollution damage in the petroleum sector in Nigeria. It has sixteen substantive 

sections and four schedules. The Act makes no direct provisions in its 

substantive sections for compensation for oil pollution. This is a glaring defect. 

Kingston and Nweke (2018) observe that the Petroleum Act is grossly defective 

with respect to compensation in cases of oil spillage as no express provision for 

same was made in the Act.  Section 2 (3) of the Act, however makes the First 

Schedule to the Act having provisions for compensation applicable to the 

operations of oil licenses and leases granted under the Act. To that extent, 

paragraph 36 of the First Schedule to the Act provides for compensation for 

pollution which may be incidentally generated from the operations of oil 

exploration and prospecting licenses  or mining leases granted by the Minister 

of Petroleum Resources under section 2 (1) (a) (b) and (c) of the Act. For 

purposes of clear comprehension, the text of paragraph 36 of the First Schedule 

to the Act bordering on compensation of set out as follows:          

The holder of an oil exploration license, oil prospecting license or oil mining 

lease shall in addition to any liability for compensation to which he may be 

subject under any other provision of this Act, be liable to pay fair and adequate 

compensation for the disturbance of surface or other right to any persons which 

owns or is in lawful occupation of the license or leased land. 

Paragraph 36 of the First Schedule to the Petroleum Act cited above, provides 

for compensation for a head of damage described as “disturbance of surface 

rights or other rights of any persons who owns or is in lawful occupation of the 

licensed or leased land.” “Surface rights” are not interpreted in the schedule to 

the Act, but they may mean rights to own or occupy land surface, including use 

and enjoyment of buildings and economic trees thereon excluding rights to 

minerals beneath the surface of the land. (BWAB Oil & Gas). Disturbance to 

these “surface rights” may be compensated for under the Act. This implies that 

compulsory acquisition of land, buildings and trees with commercial value 

thereon may be expressly compensated for under the Act. Besides, what 

constitutes “other rights” within the text of paragraph 36 of the First Schedule 

to the Act written out above, the breach of which may attract compensation is 

however, vague under the Act. Whether “other rights” mean rights of persons 

or communities adversely affected by extensive petroleum pollution outside the 
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licensed or leased land is not known under the Act; and these rights beg for 

definition for purposes of compensation. 

Ejusdem generis canon of statutory interpretation, if applied may construct the 

phrase, “other rights” to mean rights of same category or genus of “surface 

rights.” (Obilade, 1979). Of course, the rights would not mean rights to minerals 

beneath the surface of the land, since such rights are statutorily vested in the 

state. What is not clear therefore is whether surface rights of other persons 

outside the licensed or leased area are included for compensation under 

paragraph 36 of the First Schedule to the Petroleum Act.   

Looking at paragraph 36 of the First Schedule to the Act closely, it is noted that 

a claimant would not be entitled to compensation as a matter of course. He is 

required to prove lawful ownership or occupation of the licensed or leased land 

which surface rights have been disturbed by operations of the license or lease 

to be entitled to compensation. However, the term, “disturbance” which 

constitutes damage requiring proof for compensation to be awarded is not 

defined in the Act or schedule to the Act. The Supreme Court defined the term 

when it affirmed the Court of Appeal’s decision in Williams v. Kamson (1968) 

as follows: 

We approve of this decision because a claimant who is to be compensated for 

disturbance has to prove loss owing to that disturbance. The disturbance 

consists in the alteration of something that would otherwise have continued. 

The definition of the term, “disturbance” in the above court’s decisions is more 

explicit when considered vis a-vis the context of Omotola’s (1990) explanation 

that disturbance of the subject matter of claim is usually the loss of business or 

trade. Thus, for a person to succeed in getting compensation for disturbance, 

given the Supreme Court’s decision above, he must prove loss of the subject 

matter of claim which was not moribund, but a thriving business that would 

have continued, but not for the disturbance caused by operations of the oil 

company. “Disturbance to surface rights” the head of damage for which 

compensation is stipulated to be claimed under paragraph 36 of the First 

Schedule to the Act is grossly narrow. It is a settled fact under this study that 

petroleum operations are prone to cause a wide range of damage including loss 

of life. The court appreciated this fact when it expanded the head of damage for 

which compensation may be claimed under the Petroleum Act to include: 

Injurious affection, disturbance, general inconveniences, rehabilitation and loss 

of income in Shell Petroleum Development Company Nig. Ltd. v. F.B. Farah 
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(1995). These claims are distinct. They may be made jointly or severally before 

the court. A good example of the claims being made jointly is shown in Farah’s 

case cited above. In Farah’s case, the court awarded N2,371,307 to the plaintiffs 

for disturbance, loss of business income as they did not farm on their land due 

to interruption of farming activities for 21 years by oil operations of the 

defendant. 

Another interesting issue noticeable under paragraph 36 of the First Schedule 

to the Petroleum Act is the provision of “fair and adequate compensation” for 

disturbance of surface rights or other rights.” The Petroleum (Drilling and 

Production) Regulations 1969 made pursuant to section 9 of the Petroleum Act 

also provides for compensation in the description of “adequate compensation.” 

Specifically, regulation 23 of the Regulations afore-mentioned provides as 

follows:    

If the licensee or lessee exercises the rights conferred by his license or lease in 

such a manner as unreasonably to interfere with the exercise of any fishing 

rights, he shall pay adequate compensation there for to any person injured by 

the exercise of those first-mentioned rights. 

From the combined effect of  paragraph 36 of the First Schedule to the Act 

and regulations 21 (2) and 23 of the subsidiary legislation, the Regulations, 

1969 made under the Act, it is inferred that the Petroleum Act provides for “fair 

and adequate compensation.” Importantly, in knowing the nature of 

compensation provided, the Act in its substantive provisions, schedules and 

regulations made thereto, may be interpretatively read together in line with the 

law in Uhunmwagho v. Okojie. (1989) In this case, the Supreme Court of 

Nigeria held that: “when interpreting the provisions of a statute which contains 

only general principles on a subject, it is permissible to look at those regulations 

which were prepared contemporaneously with the statute.” To this end, it is 

submitted that “fair and adequate compensation” is not defined in the Act either 

in its substantive provisions, schedules or regulations. This lack of definition 

makes the phrase, “fair and adequate compensation” to exist with characteristic 

vagueness. Ezike (2018) observes that the vagueness caused by failure of the 

Petroleum Act to  precisely define what it deems as fair and adequate 

compensation leaves the determination to the court which can be belittled by a 

good lawyer on legal technicalities. Indeed, the court acknowledged the absence 

of definition of the phrase: “fair and adequate compensation” in the Petroleum 
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Act and presented an explanation of the phrase in Shell Petroleum Development 

Company Nig Ltd v. F.B. Farah (1995) as follows:  

The Petroleum Act did not define the meaning of the expression “fair and 

adequate compensation” in my view however, such compensation must be 

compensation to which they are entitled in accordance with the applicable 

measure of damages for damage to their land… 

The word, “fair” used in qualifying compensation payable may be expanded in 

meaning subjectively, and as such may become useless in the description of 

compensation. What is fair to the court may be unfair to the claimant in 

pollution cases. For instance, a token sum of N200.00 awarded in R. Mon & 

another v. Shell B.P. Petroleum Company of Nigeria Ltd (1970) was seen as 

fair compensation by the court, yet was inadequate given the magnitude of oil 

pollution damage suffered by the plaintiff; and the inflationary trend making the 

award too small in value. Therefore, the word, ‘fair’ needs not be 

overemphasized. With the sense of the court’s decision in Farah’s case cited 

above, it may be stated that once compensation is proportionate with the 

pollution damage in question to the extent of reasonably restoring the injured to 

the initial position he was before occurrence of the damage, then such 

compensation is “adequate.” Osondu (2012) offers a useful hint here. 

“Adequate compensation is such that ought to be equal in magnitude, or 

commensurate with, or sufficient and fully representing the extent of 

disturbance of the claimant’s surface or other rights over the licensed or leased 

land, rivers or creeks.” Thus, if compensation is adequate, it could also be fair, 

that is actually compensatory, reasonable, acceptable and right. 

Furthermore, regulation 23 of the petroleum (Drilling and Production) 

Regulations, 1969 earlier cited in this study recognizes and  preserves the age-

old customary fishing rights as rights, breach of which attracts payment of 

“adequate compensation” to “any person injured”. In Elf Nigeria Ltd v. Opere 

Sillo and Another (1994), it was held that: “common right of fishing in tidal 

waters is recognized and is not affected by the Minerals Act, 1916…” The 

phrase, “any person injured” makes regulation 23 very significant. The phrase 

in effect would allow any fisherman or group of fishermen (fisher-folks) in the 

coastal communities whose fishing rights have been unreasonably interfered 

with by oil operations to seek compensation. To merit compensation, the 

plaintiff must prove unreasonable interference with his fishing rights but not 

exclusive rights to fishing in tidal waters. Fishing rights in tidal waters belong 
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to the community of fishermen not a single fisherman. In Elf Nigeria Ltd’s case 

(1994), it was held that the plaintiff need not establish an exclusive right before 

it can claim for loss of fishing rights in Bukuma Creeks in Rivers State.  Again, 

in Hallelujah Bukuma Fishermen Development Company Nigeria Limited v. 

The Shell Petroleum Development Company Ltd, the High Court of Rivers 

State awarded general damages in the sum of N545,000.000 to the plaintiff for 

loss of fishing rights in the swampy creeks of Rivers State due to oil pollution. 

Regulation 22 of the Petroleum (Drilling and Production) Regulations, 1969 

also recognizes rights to objects of veneration. These rights are not to be 

breached by a licensee or lessee, except such breach is permitted by the state 

authority on such terms as he may directs. The phrase “such terms” in regulation 

22 mentioned above, is not explicit as it does not stipulate clear compensation 

for destruction of objects of veneration by oil operations. This shows that 

victims of breach of rights to objects of veneration such as shrines for traditional 

worship are at the mercy of the state authority who may determine terms of 

compensation as he deems fit. In all, the Petroleum Act provides for inexplicit 

compensation on the basis of “commercial value of productive trees” under 

regulation 21 (3) of its regulations. As rightly observed, “it makes no provisions 

at all for how the compensation shall be calculated beyond saying that it has to 

be “fair and adequate.” (SDN and NOSDRA, 2014). Like the Oil Pipelines Act, 

the Petroleum Act affords neither clear compensation nor procedure for 

computation of compensation for oil pollution damage. The implication of this 

is that courts are burdened with the complex problems of defining  

compensation and reasoning out procedure for calculation of same. The 

Petroleum Act unlike the Oil Pipelines Act, is not making reference to the Land 

Use Act, 1978 for basis for assessment of compensation. It is the Land Use Act 

in section 29 (2) thereof that is making reference to the Petroleum Act. The 

reference by the Land Use Act to the Petroleum Act is a bundle of contradictions 

as it relates to compensation for revocation of right of occupancy over land. The 

province of the Petroleum Act does not accommodate compensation for 

revocation of right of occupancy. The implication of this reference is that the 

Petroleum Act is also substantively intended to take care of compensation for 

compulsory purchase of land and productive trees thereon for oil exploration, 

prospecting and mining. As pointedly observed, the Act merely provides some 

vague compensation for petroleum pollution of Nigerian land, thus neglecting 

petroleum pollution on Nigerian waters and severe air pollution by gas flares. 
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The Petroleum Act therefore, is smacks of narrowness, even as it expresses 

skeletal provisions for definition and assessment of compensation for 

multifaceted oil pollution damage 

 

FINDINGS  

It is the findings of this paper that: 

(i) The Constitution of the Federal Republic of Nigeria, 1999 as 

amended exists with skeletal and unclear basis for right to 

compensation for oil pollution damage in Nigeria.  

(ii) The two major statutes, namely:  Oil Pipelines Act, 1956 (now coded 

as Oil Pipelines Act, Laws of the Federation of Nigeria, Cap. 07, 

(2004) and Petroleum Act, 1969 (now coded as Petroleum Act, Laws 

of the Federation of Nigeria, Cap. P10 (2004)   also exist with 

nebulous provisions incapable of defining compensation for oil 

pollution damage in Nigeria. Besides, the statutes are 

incomprehensive and provide no unambiguous provisions for 

outlining of procedures for assessment and payment of adequate 

compensation for oil pollution damage in Nigeria. The statutes are 

therefore not oil pollution victims focused.  

(iii) There is no specific and clear oil pollution compensation statute in 

Nigeria, hence definition, assessment and payment of compensation 

for oil pollution becomes a herculean task in Nigeria. To that extent, 

oil pollution victims namely; individuals and oil bearing 

communities are always unsuccessful in litigations for compensation 

for oil pollution.   

 

RECOMMENDATIONS        

In view of the above findings, it is recommended as follows:  

(i) Constitutional amendment needs be undertaken to define the right to 

compensation for oil pollution in Nigeria. This amendment becomes 

necessary because of the fundamental nature of the right to 

compensation for oil pollution; pollution of which have devastated 

human and physical environments in Nigeria to a gargantuan 

proportion such  that compensation for victims of pollution and 

restoration of oil polluted environment need not be ignored 
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(ii) A specific and clear oil pollution compensation statute should be 

enacted to define adequate compensation for oil pollution, procedure 

for assessment and payment of such compensation. The statute being 

recommended herein shall be made in such a way as to provide oil 

pollution compensation fund for victims of oil pollution. Thus, 

contributories to the fund shall be the Federal Government of Nigeria 

and the multinational oil companies exploiting oil in Nigeria. 

 

CONCLUSION           

It is noted that the constitution and some statutes exist in Nigeria with respect 

to compensation for oil pollution damage. Regrettably, the constitutional and 

statutory frameworks in existence are incomprehensive and largely vague. 

Thus, the legal framework is incapable of defining fair compensation for oil 

pollution damage. Again, the legal framework for compensation for oil 

pollution exists piece-meal, splits and scatters in different but inconsistent 

statutes in Nigeria, hence the urgent need for a specific and clear statute for 

compensation for oil pollution damage.  
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