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Introduction 
”One of life’s most poignant paradoxes 

must be that man’s most progressive 

activities pose the most potent dangers 

to his ecological environment and thus 

to his continued existence. The vibrant 

centers of Industrial and technological 

activity, providing physical and 

cerebral stimulation along with 

economic livelihood are also the source 

points of hazardous effluents in all 

states of matter”60 

The above statement had indeed caught 

the paradox in which man has found 

himself in his quest to make his living 

on earth the most comfortable. 

(Sometimes in his carelessness). Man, 

according to the above statement, had 

not only, by his actions, threatened his 

very existence but had set out to destroy 

 
60 Osinbajo Y. “Some Public Law Considerations 
in Environmental Protections “Omotola J. A. ed, 

the rights and interests of other fellow 

men. 

In this paper an attempt would be made 

to look at some of Nigeria’s legislations 

made in order to protect the 

environment; their emphasis on penalty 

and the availability of provisions for 

compensation. 

An attempt would also be made to 

highlight the various heads of liability 

in tort, and compensation therein, as 

they relate to environmental damage. 

What Constitutes Environment? 

According to the Blacks Law 

Dictionary the “Environment” is; 

“The totality of physical, economic, 

cultural, aesthetic, and social 

circumstances and factors which 

surround and affect the desirability and 

value of property and also which affect 

Environmental Laws in Nigeria. (Lagos, 
University of Lagos 1990) at P. 128 
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the quality of people’s lives. The surrounding conditions, influences or forces 

which influence or modify.”61 

Similarly, s. 38 of Federal Environmental Protection Agency Act62 defines 

environment as; 

“(Including) water, air, land and all plants and human beings or animals living 

therein and the inter-relationships which exist among these or any of them.” 

From the above definitions, it could clearly be seen that life depends on the 

environment. This is in contrast with the attitude and belief of most people in the 

developing world that their life and livelihood depends only on their immediate 

environment. It is only now being realized that the environment extends beyond 

the immediate surrounding, indeed it has assumed international dimensions. 

For example a nuclear reactor accident may spew radioactive materials and the 

attendant unpleasant consequences to distances far away from the scene of the 

accident. 

The nature of their dastardly acts include suicide bombings (including, kidnapping 

of innocent people especially women and students like the 276 Chibouk girls, 2014, 

shooting victims at close ranges, throat-slitting in broad daylight and nocturnal 

attacks. The current increasing attacks of the sect even with the emergence of 

current President in 2015 has debunked the myth or belief in some quarters that 

Boko Haram emergence was particularly targeted to pulling down the defunct 

President 's administration and resist southern domination of the helms of affairs 

in the country (Shehu, 2011). 

As a result of the Boko Haram insurgency, several villages and means livelihood 

of the people has been completely destroyed, schools, mosques, churches, 

hospitals, motor parks and countless number of innocent Nigerians have borne the 

brunt of the Boko Haram acts of devastation. This study intends to identify and 

analyse the social problems associated with the insurgency and proffer possible 

way out to address them. 

It has therefore become imperative for man to be conscious of the environment, 

not only the one immediately around him, but even that which is thousands of miles 

away from his as his acts or omission could cause damage (beyond his imagination) 

even in those great distances. 

 

Environmental Damage 

It has been observed that in every society, competing demands are being made on 

its natural resources. This competition is usually between forces of deterioration, 

 
61 Black, H. C. et al., Black’s Law Dictionary, 6th Edn (St Paul, Minn: West Publishing Co., 1990) P. 534. 
62 Cap 131 LFN 1990 
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whose only objective is to consume and destroy natural resources, and the 

conservationists who try to preserve its natural resources. Environmental damage 

consists essentially pollution in all its ramifications. The Federal Environmental 

Protection Agency Act63 defined pollution to mean: 

“Man-made or man-aided alteration of chemical, physical or biological quality of 

the environment or beyond acceptable limits and “pollutants” shall be construed 

accordingly”. 

Similarly the World Health Organization in 1974 was of the opinion that: 

”The environment is considered polluted when it is altered in composition or 

condition directly or indirectly as a result of activities of man so that it becomes 

less suitable for some or all of the uses for which it would be suitable in its natural 

state”64. 

It could therefore be said that nay undesirable change in the natural characteristics 

of any state of matter in the environment, constitute pollution or damage to the 

environment. Thus pollution could come about through the large scale and apparent 

or trivial and innocuous activities of man. It may even occur in the aesthetic 

destruction of the environment through construction of structures without 

compliance with health and own planning regulations. In the end, these bits and 

pieces of pollution come together to cause grave environmental problems for the 

entire country. 

 

Legislations on Environmental Protection 

There are many laws aimed at protecting the environment and preserving our 

natural resources. Some of these laws are: 

1. Natural Resources Conservation Council Act65 

This is an Act which established the Natural Resources Conservation 

Council responsible for the conservation of natural resources of Nigeria and 

to formulate national policy for natural resources conservation. The 

functions of the Council include66: 

a. Monitoring the conservation programs and project of other agencies and 

helping to avoid or resolve conflicts. 

 
63 Ibid S. 38 
64 Quoted in Ola C.S, Town and Country Planning and Environmental Law in Nigeria, (Ibadan, 1984) at 
P155 
65 Cap 286 LFN 1990 
66 Ibid see S. 3 and 4 
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b. Taking fiscal measures to encourage the conservation of natural 

resources. 

c. Designating and ensuring the protection of habitats and species of 

special conservation interest. 

d. Making special awards to projects serving national conservation goals 

and funding scientific assessments of the ecological impacts of projects. 

e. Helping control coastal zone development and minimize coastal 

erosion. 

The Natural Resources Conservation Council Act is mainly concerned with 

policy formulations thus no offences were created by it. 

2. Oil in Navigable Waters Act67 

The Oil in Navigable Waters Act came into being as a result of Nigeria 

ratifying the International Convention for the Prevention of the Pollution of 

the sea 1954. 

It is important to note that although this Act created offences under it, they 

are result oriented and not act oriented. Thus whereas result oriented laws 

stress prohibition, administrative or judicial remedies, sanctions and 

conflict through assessment, planning, coordination of medium and long 

term policies, they rely more on incentives and favour rationale use and 

protection of environmental resources rather than on penalties and 

compensation payments for their abuses. 

3. Harmful Wastes (Special Criminal Provision etc) Act68 

This Act is strictly Penal in nature, its main purpose is to prohibit the 

carrying, depositing and dumping of harmful waste on any land and 

territorial waters. The offence created is constituted by the doing of any act 

or omission stated in S.12 of the Act. 

The Jurisdiction of this Act is far reaching as it sought to remove any 

immunity conferred by the Diplomatic Immunities and Privileges Act69 on 

any person for purposes of criminal prosecution. It is however important to 

note that despite its far reaching jurisdiction, it focuses mainly on criminal 

prosecution of environmental damage and does not provide for 

compensation to victims of the damage. 

 

 
67 Cap 337 LFN 1990 
68 Cap 165 LFN 1990 
69 Cap 99 LFN 1990 
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4. The Federal Environmental Protection Agency Act70  

This is by far the most effective Act which set out to protect the environment 

against damage in Nigeria. It signaled the intention of the Federal 

Government to accord the environment and related issues their proper place 

in decision making. 

The creation of the Federal Environmental Protection Agency (hereinafter 

referred to as FEPA) IN 1988 and the Inspectorate and Enforcement 

Department within the Agency in 1991, marked the first coordinated 

institutional effort at the National level, to regulate and manage the 

environment. 

Before the coming of FEPA, the tasks of monitoring, protecting and 

managing the environment were dispersed. It involved several ministries 

and the efforts are more often not coordinated. 

The FEPA was created, initially as a parastatal under the supervision of the 

Minister of Works and Housing, now under the Presidency and is saddled 

with the responsibility of: 

a. Setting and enforcing ambient and emission standards for air, 

water and noise pollution71. 

b. Controlling substances which may affect the stratosphere, 

especially the ozone layer72. 

c. Preventing or controlling discharges to the air, water or soil of 

harmful quantities of any hazardous substances73. 

It is interesting to note that FEPA was the first of its kind at the Federal 

Level which was empowered to monitor and enforce compliance with all 

aspects of environmental degradation and not just a class of it. 

5. The Environmental Impact Assessment Act74 

One major reason for the country’s severe environmental problems is the 

lack of proper environmental consideration at the planning stages of our 

industrial development. Industries were often cited to satisfy the social, 

economical and even political considerations of our people without taking 

into account the possible impact such industry would have on the 

environment. 

 
70 Cap 131 LFN 1990 
71 Ibid S. 17, S. 15 and S. 19 
72 Ibid S.18 
73 Ibid S.20 
74 Act No 86 1992 
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The Environmental Impact Assessment Act came into being with the sole 

intention of setting out the procedures and methods to enable the prior 

consideration of environmental impact assessment of certain public and 

private projects. 

The Act gives FEPA powers to: 

a. Ensure that a mandatory study is conducted and a mandatory study 

report is prepared and submitted to FEPA in accordance with the 

provision of the Act. 

The schedule to the Act specifies the mandatory study activities to be carried out 

before the project is embarked upon. 

It should be noted that the promulgation of this Act marked a great departure from 

the result oriented laws usually employed to tackle environmental issues. Because 

according to HAGER75 environmental laws embodies normative values, but a law 

itself does not change the bahaviour of polluters. He went further to state: 

“Environment options range from preventive measure such as 

financial incentives and disincentives or procedures to develop 

community interest in compliance to civil habits and ultimately to 

criminal punishment… civil and criminal penalties are after-the-fact 

measures. Notwithstanding the deterrent effect they may have on 

future conduct, initial compliance (without injury to the environment) 

is manifestly preferable to civil judgments and criminal 

convictions”76. 

But despite his preference to initial compliance, he recognized its futility as he went 

further to acknowledge that: 

“The need to use legal remedies may indicate that the primary 

management function is not effective enough”77. 

 

LIABILITY 

Before we delve into the issue of liability (and ultimately compensation) it would 

be instructive if we discuss briefly the traditional liability in the tort of trespass to 

laud; nuisance; negligence and the strict liability rule in                          RYLANDS 

V FIETCHER78 as they relate to environmental damage. 

 
75 HAGER L. M. Environmental Laws: Some Issues for Developing Countries. 
76 As quoted by Ogunsanwo B, “Liability and Compensation for Environmental Damage” Ajomo, M. 
A. and Adewale O. (Mrs) ed, Environmental Law and Sustainable Development in Nigeria. (Lagos: 
NIALS Conference Series No 5 1994) 
77 Ibid 
78 (1866) L.R. 1 Ex 265 
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1. TRESPASS TO LAND 

Where a person, without lawful justification, directly places or projects any 

material object upon land in the possession of another, he would be liable 

for the tort of trespass to land. It is therefore, very necessary for liability in 

trespass that the placing or projecting of the offending object on to the 

plaintiffs land must be direct. If it is indirect, there can be no liability in 

trespass but only in nuisance for which a plaintiff must prove damage. 

This particular head in tort may not always be available to victims of 

environmental damage as very few cases often involve the direct placing or 

projecting of the offending object. 

2. NUISANCE 

Simply put, this is the substantial interference with the enjoyment of land. 

It is relied more often by victims of environmental hazards because it “has 

become a catch-all for a multitude of ill-assorted sins”79. 

Nuisance could be private or public. Public nuisance is a crime and is 

actionable by the state, thus only the Attorney-General can bring an action. 

But any person who can show that he has suffered particular damage over 

and above that suffered by the general public can sue for public nuisance. 

But for an action to succeed in nuisance, damages must be proved. Thus in 

SEIMOGRAPH SERVICES LTD. V. AKPRUOVO80, the claim of the 

plaintiff that the defendant’s operation caused damage to building and 

household good failed because damages were not proved. In the case of 

public nuisance the plaintiff must also prove particular damages to himself. 

Thus in AMOS V SHELL B. P. NIGERIA LTD81, the court held that 

because the creek is a public waterway, blocking it is a public nuisance and 

that a representative action for special damages was improper as the loss 

suffered by the victims were separate in character ant not communal. 

3. NEGLIGENCE 

This can be described as the breach of a legal duty to take care which results 

in damage, undesired by the defendant to the plaintiff. This for an action in 

negligence to succeed, three elements must be established viz: 

a. A duty of care owed by the defendant to the plaintiff. 

b. Tat duty had been breached. 

c. The breach had resulted into damages. 

 
79 Fleming, The Law of Torts (6th ed.) P. 24 
80 (1974) 6. S.C. 119 
81 (1974) 4 ECSLR 486 
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Thus in ONAJOKE V. SEISMOGRAPHIC SERVICES LTD82. The 

plaintiff’s claim in negligence for damage done to his building by the 

defendant’s blasting operation, succeeded because the defendant owed a 

duty of care to anyone whose house was likely to be so damaged. 

Negligence is often used by victims of environmental damage however its 

efficiency in covering all aspects of damage from pollution is in doubt 

considering the fact that duty of care propounded in the neighbourhood rule 

of Lord Atkins in DONOGHUE V STEVENSON83 has its scope greatly 

affected by the rules of remoteness of damage and proximity. 

4. THE RULE IN RYLANDS V. FLETCHER84 

This rule was propounded by Blackburn J. when he stated: 

“The person who, for his own purposes (and in the course 

of a non-natural user of his land)85 brings on his land and 

collects and keeps there anything likely to do mischief if it 

escapes, must keep it at his peril, and if he does not do so, 

is prima facie answerable for all damage which is the 

natural consequence of its escape”86. 

This rule has a close affinity with the tort of nuisance and is often invoked 

by victims of environmental damage because of its scope. “Things” within 

the rule include not only inherently “dangerous”, materials such as 

explosives, chemicals etc. But also relatively harmless things which only 

become hazardous when accumulated in large quantities, such as water and 

crude oil. 

The rule in RYLANDS V. FLETCHER is a strict liability fort. Liability in 

tort has always been based on the fault principle. In most cases, it must be 

shown that the defendant’s invasion of the plaintiff’s rights was either 

intentional or negligent. It is intentional when it is done with full advertence 

to its consequences and a desire to produce them. On the other hand it is 

negligent where, though the consequences are not desired but the defendant 

is indifferent or careless as to the consequences. 

But whereas negligence, a state of conduct, is easy to establish, intention a 

state of mind, is a bit more difficult to prove as “The Devil himself knoweth 

 
82 Suit No SHC/28/67 Sapele High Court delivered on Jan. 29, 1971. 
83 (1932) A.C 562 H.L. 
84 Supra  
85 This requirement was added by Lord Cairns in the House of Lords which affirmed the decision of 
the lower court. 
86 Ibid at P 279 
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not the thought of man”. Liability in crime is based on the maxim actus non 

facit reum nis mens sit rea. 

Although liability in crime and in tort share some similarities, they differ in 

the standard of proof required. Whereas proof in tort is upon a balance of 

probabilities, criminal liability must be established beyond reasonable 

doubt. However, where a tortuous act also constitute a crime, the criminal 

standard of proof is required. 

 

Actions and activities constituting environmental damage may either be tortuous 

or criminal, or both. Either way, damage must usually be proved to make a person 

liable. It is a little easier to succeed in tort than in crime, and because the bulk our 

environmental protection laws are penal in nature, most culprits manage to escape 

liability. In some cases the statute itself may expressly make intention relevant, so 

that where a result is not intended, so that where a result is not intended, an action 

will go unpunished87. In other more unfortunate cases, the statute may even provide 

an escape route to the culprits. For example under S.12 of the Harmful Wastes Act, 

a victim is not entitled to compensation if damage occurred due wholly to his fault 

or if he voluntarily accepted the risk. This is quite unfortunate because in most 

cases the action for which the defendant is exculpated may have caused fore-

reaching damage to members of public. More often than not hazardous materials 

are usually handled by large corporations who have a lot of money to play with and 

because of provisions like these, they would be more willing to deceive an illiterate 

poor person into allowing the materials to be disposed off on his land88. 

The trend in the world today is that a conviction should be sustainable without 

showing that the defendant has mens rea as the offences are against public welfare. 

Pollution could be terrifying and more often than not it is unseen. It is often an 

invisible killer, but its invincibility makes very vivid its deadly harvest. 

 

COMPENSATION FOR DAMAGES 

There have been various definitions of the term “compensation” as propounded by 

various writers. According to Black’s Law Dictionary, “compensation” has been 

defined as: 

“…that which is necessary to restore an injured party to his 

former position…, remuneration of satisfaction for injury or 

damage of every description”89. 

 
87 See the provision to S. 20 (4) of cap 131 LFN 1990 
88 This was what happened in the famous Koko Toxic Waste incident in 1988 
89 Op, Cit at P. 283 
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In Nigeria, of all the aspects of environmental damages, only oil pollution has 

received appreciable attention. Perhaps this is due to the importance of oil in the 

life of Nigeria and Nigerians. Guidelines and procedures for compensation for oil 

pollution have been well established. The same cannot be said for the other aspects 

of environmental hazards. Thus for the purpose of this write up, some ideas would 

be borrowed from the procedure and guidelines for oil pollution compensation 

claims. 

Since compensation is all about making amends for the loss suffered, the victims 

loss therefore, must be recompensed least the compensation becomes inadequate. 

Thus the quantum of compensation to be paid for environmental damage is 

determined by an assessment of the affected area. The evaluation is carried out by 

experts in various fields depending on the type of pollution involved and the 

evaluation is always scientific90. For example, if the claim concerns a farmland, the 

services of an estate surveyor will be required. 

To determine the quantum of compensation, full information of conditions in the 

area before and after the incident complained of is required. But the effect of 

pollution is sometimes extended over a long period after the occurrence of the 

incident, thus rendering useless any present computation of compensation. Factors 

usually considered in determining compensation payable include: 

i. Population and the type of community impacted; 

ii. The size of crops affected, whether they are seedlings, medium or 

mature, the amount of money used in their care and the farm gate 

price91 of the items; 

iii. The area polluted, whether it is an area of high value of land or not;  

iv. Time of the year, whether it occurred in the dry or rainy season; 

v. The medical history of a person complaining of ill health owing to the 

pollution; and 

vi. The before-and-after value of impaired structures. 

After an assessment of damage has been made, the next thing is for the claim to be 

settled. 

There are basically three ways through which a claim for compensation could be 

settled, they are: 

1. By Negotiation 

S. 78(1) of the Minerals Act provides that “the amount of the 

compensation payable… shall be determined by agreement between the 

 
90 See Seismograph Services Ltd V. Ogbeni (1976) 4. S.C 85 
91 The cost of the crop on the farm 
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parties…”92. This is a process in which both the polluter and the victim 

come together to negotiate the amount to be paid as compensation. In 

oil spills, it is usually the oil company that starts the negotiation by 

offering some compensation based on experts’ assessment. 

Negotiating compensation may be long drawn where the victim’s team 

is large and unwieldy and does not speak as one. It may also break down 

where the claim is unreasonable or outrageous or where the offer is 

considered unacceptable. However, negotiation when handled well 

saves both parties time and money in terms of the litigation or arbitration 

that would be avoided. 

2. By Arbitration 

Arbitration Acts of the various nations of the world (including Nigeria) 

and international conventions generally allow parties to arbitration 

agreements to appoint or nominate their arbitrators for the purposes of 

arbitral proceedings in the event whereof a dispute arises within the 

provision(s) of their agreement. 

The Blacks Law Dictionary has defined the word “Arbitration” to 

mean” 

“A process of dispute resolution in which a neutral third party 

(arbitrator) renders a decision after hearing at which both 

parties have an opportunity to be heard…”93. 

 

Environmental damage claims may be settle through the appointment of an 

arbitrator by the parties before whom the claim is proved before making an award. 
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