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Abstract 
All over the globe, people experience the negative effects of environmental 

degradation eco system decline, including water shortage, fisheries depletion, 

natural disaster due to disforestation, unsafe management and water shortage 

disposal of toxic and dangerous waste and products. People suffer directly from 

the degradation of ecosystem that they rely upon for their livelihoods. 

Environmental challenges is exerbating many of these negative effects of 

environmental degradation on human health and well being and is also causing 

new ones, including an increase in extreme whether events and on increase in 

spread of Malaria and other vector born diseases. In view of these the paper 

examines the legal frame work for the protection of environmental rights and 

depicts the nexus between human right environmental laws, the goals of Islamic 

finance as well as SDGs (Sustainable Development Goals), for protection of 

environment and sustainability programmes that seeks to enhance the welfare of 

society. The paper concluded that environmental laws should be forged with 

human right law since the stand alone position of international environmental law 

does not augar well for the justiciability of environmental right, since the economic 

objective of nations such as Nigeria are most times at variance with the principles 

of international environmental laws. The paper also recommends the amendment 

of the constitution in order to transfer the protection of environment from section 

20 to chapter 4 of CFRN. 

 

Keywords: Environmental Rights, Climate Management, Human Rights, 

Islamic Finance, SDG. 
 

Introduction 
The right to environment Climate 

Management and sustainable 

development is fundamental and 

 
1Environmental Ethics for code Journalists, see 
http://www.oneworld.org/slejf/ethics.htm 
Accessed on 11/7/2018. 

closely connected to the right to health 

and well-being.1 It is of fundamental 
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importance to note that there is a strong connection between the quality of the 

environment and the health of the people living and/or exposed to those 

environments.  

The responsibility for the provision of a safe and healthy environment is 

outlined in a range of legislation and different sections of the Constitution.2 

Section 2 of the Constitution provided that everyone has a right to an 

environment that is not harmful to their health and well-being; and to have the 

environment protected for the benefit of present and future generation, through 

reasonable legislative and other measures that prevent pollution and ecological 

degradation; promote conservation; and secure ecologically sustainable 

development and use of natural resources while promoting justifiable economic 

and social development. 

Healthy environment basically implies an anthropocentric approach to 

environmental protection. This approach justifies environmental protection for 

the very purpose of protecting the live of human beings rather than the 

environment. As such, the right also implies the discharge of economic 

development in a way that environmen6tal impacts would allow conditions that 

will sustain the human right to life. By this it is meant that economic 

development should not devastate the environment in a way that will severely 

hinder the enjoyment of the right to life and other basic human rights.3 The 

human environment is therefore not just the natural environment upon which 

man depends for his survival but the interactions of his socio-legal systems with 

such natural environment in such a way that they affect him and the quality of 

life he lives. It is this interaction between the human socio-legal system and the 

natural environmental systems that are bound to produce rights in every 

civilized society. Environmental rights on the other hand has been defined as an 

extension of the basic human rights that mankind deserves and requires. 

Environmental protection and sustainability fits in nicely with the Islamic 

finance agenda that seeks to enhance the general welfare of society. Protection 

of the planet and the environment, climate management and adaptation, as 

organizational goals are clearly in conformity with the goals of the Shariah as 

well as with the SDGs. Islamic social funds can potentially play a significant 

role in absorbing the incremental cost with clean technologies where subsidies 

 
2Chapter two 1999 CFRN. 
3 Oji, U.J. “Right to clean environment some reflections” Environmental Policy and law 42/4-5 2012 
p.285 
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are not forthcoming to absorb the same. The institution of Awqaf (endowment), 

along with Zakat and Sadaqa (alms), can certainly play a role in coping with 

humanitarian crises resulting from climate change. Awqaf like foundations may 

directly engage in provision of goods and services related to mitigation and 

adaptation. Awqaf may also be dedicated to research and development and 

towards increasing consumer awareness and stronger support of action to 

mitigate climate change. The Islamic Green Funds and similar to Green Bonds, 

the Islamic Green Sukuk can contribute significantly to the agenda of climate 

change. 

In order to achieve the aims and objectives of the paper; the works divided into 

five section, following the introduction and conceptual review, section two 

analyses of the legal framework of Environmental Rights in comparison. 

Section three dwells on access of an environmental protection under 

conventional laws, Islamic Finance Laws SDGs and examine the problem of its 

justiciability under Nigerian constitution. Section four discuss the way forward 

while section five concluded the paper and make some recommendations. 

 

Objective of the Paper  

The paper main aim and objective is to examine whether Nigeria should key in 

to the programme of international finance institution (Islamic finance) in 

synergy with U.N (protection of human rights) and SDG programme in order to 

protect and promote the management of good environment whether socio-

economic rights which include environmental rights should be incorporated into 

a constitution and what form of incorporation should take (i.e. as justifiable 

rights or directive provisions).  

 

CONCEPTUAL REVIEW 

Environment 

“Environment is derived from French word Environner which means to encircle 

or surround. All biological and non-biological things included soil, water, air 

also include all other organism with which the organism comes in regular 

contact. This we can say environment means surroundings.4 Environmental has 

increasingly become part of the language of environmental activism, political 

 
4 strivastava, s. Environment and Ecology (4th Edition published by S.kKatoria& Sons New 
Delhi India 2013) p.1. 
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debate, academic research and policy making around the world. It raises 

questions about how the environment impacts on different people’s lives.”5 

Human activities spin round the cosmological pivot cemented by the 

environment is safe and healthy. Internationally, the protection of the 

environment has gained support. For instance, the United Nations Convention 

on the Environment was passed in Stockholm in 1972 therefore, required the 

contracting nations to take steps to regulate and preserve safe and healthy 

environment. Also, the United Nations Conference on Environment and 

Development, held in Rio de Janeiro from 3rd to the 14th June 1992 declares, 

that: 

Human beings are at the centre of concerns for 

sustainable development. They are entitled to a healthy 

and productive life in harmony with nature… In order 

to achieve sustainable development, environmental 

protection shall constitute an integral part of the 

development process and cannot be considered in 

isolation from it… All States and all people shall 

cooperate in the essential task of eradicating poverty 

as an indispensable requirement for sustainable 

development…6 

 

Environmental Justice as a concept started developing in the United States in 

about 1981. It is commonly viewed considered as covering and seeking to 

redress unjust distributions of ecological problem. Whilst human beings are 

meant to facilitate development and preserve a healthy and safe environment. 

According to MuhammedLadan7 Nigeria has her own share of environmental 

problems which justify local and international attention. In terms of Nigeria’s 

environmental problems, the four broad issues being accorded highest priority 

are the following: Ensuring sustainable industrial production, preventing and 

reversing desertification, managing forest, wildlife and resources, combating 

 
5 Gordon Walker; Environmental Justice: Concepts, Evidence and Politics. (London: 
Routledge 2012) p.10 
6 United Nations Declaration, Also known as the “Rio Declaration”, Principles 1,4, and 5 
(1992) 

7Ladan, Muhammed, Access to Environmental Justice in Oil Pollution. SSRN: 
https//ssrn.com/abstract=233 6093. Accessed on 23 - 7 -2018. 
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flood and inland and coastal erosion.8 The importance of the environment to 

humankind, the consumer of the environment cannot be over emphasized. In 

view of the fact that the environment is a major source of national and 

international development, it must be protected from pollution, degradation or 

damage. Since a pollution of the environment could result in its decay, which 

will ultimately affect meaningful social and economic development as well as 

the quality of life of humankind and other species of biodiversity, 

environmental law prescribes litigation to protect and preserve the environment 

from any misuse, abuse or destruction. And this is made possible by the law in 

the light of the violatory provisions of the municipal jurisprudence, coupled 

with the array of multilateral environmental treaties and rules of international 

law.  

  

Human Rights 

Human rights’ is an expression that covers a wide range of aspects of human 

existence considered essential for dignity of life and security. Some of these 

relate to the freedom of the individual to act as she/he pleases as long as that 

action does not infringe on the rights and freedoms of others. These liberty-

oriented rights are usually called; first generation right’,  

negative, or civil and political rights9. Other rights relate to conditions necessary 

to meet basic human needs, such as environment, food, shelter, education, 

healthcare, and gainful employment. These rights are variously known as 

‘second-generation rights’, ‘socio-economic rights’, or in the older literature, 

they were sometimes called ‘positive rights’ since they promoted a positive 

view of liberty as ‘opportunities for flourishing or well-being;, as contrasted 

against negative view of liberty simply as non-interference10. Social rights are 

rights of citizens to be provided by the state with social service and benefits 

such as, food, health care, education, housing and social security.11There are 

among the bundles of human rights collectively referred to in the dichotomy of 

international human rights law as the second generation of human rights 

 
8 Ibid. 
9Adapted from Human Right Education: The Fourth R, 9:1 (spring 1988), a publication of Amnesty 
International USA’s Human Rights Educators’ Network. Original work was written by Shulamith Koenig 
and the Staff of The People’s Decade for Human Right Education (1998), 526 West 111th Street, Suite 
4E, New York, NY USA 10025. Website: http://www.pdhre.org 
10 B. Simma: The Charter of the United Nations: A Commentary, Oxford University Press, 33 (2002). 
11 See David Landu, The Reality of Social Rights Enforcement (2012) p,2  
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distinguished from the first and third generation of rights; namely the civil and 

political rights which chronologically came into prominence earlier than the 

former and the barely codified and the budding third generation rights.12 Some 

of these rights are enshrined in the University Declaration of Human Rights, 

International Covenant of Economic, Social and Cultural Rights and the African 

Human right charter, and also incorporated by several other municipal 

constitutions around the world. United Nations provides for the right to standard 

of living including environmental rights, that is adequate for health and 

adequate standard of living that is adequate for health and family wellbeing 

which include rights to housing.13 In a similar wording, article 11 of the 

adequate standard of living for himself and his family. The right to Social 

Security,14 education,15 and physical, healthy environment  mental health are 

guaranteed.16 respectively. However, even though these social rights are 

provided for in the aforementioned Covenant which many countries have 

ratified, it is still minimal the number of states that have incorporated them in 

their constitutions. For example the Constitution of Nigeria under provided 

objective rights,17 while the Constitution of Gambia has only captured the right 

to family and education.18But the countries such as South Africa and Ireland 

have incorporated some of these rights.  

 

Islamic Finance 

Islamic finance can deepen financial markets and inclusion by offering new 

modes of finance and attracting unbanked populations that have not participated 

in the financial system. Its products and services have the potential to facilitate 

the bailing-in of stakeholders (for example, investment account holders who 

bear losses on their invested capital) of banks in resolution. Islamic finance also 

provided the discipline that strengthens the link between finance and the real 

economy through its emphasis on risk-sharing. Thus, Islamic Banks generally 

are less leveraged than conventional banks. 

 
12Micheal krennerich, Economic, Social and Cultural Rights-from hesitant recognition to 
extraterritorial applicability, p1. 
13 Art 25, UNDHR 
14 Art 9 UNDHR 
15 Art 13 UNDHR 
16 Art 9,13 and 12 ICESR 
17 S. 13-24 1999  CFRN 
18 S, 27 and 30 of Gambian Constitution 
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Global Islamic finance assets have reached about US$2 trillion, with the 

banking sector accounting for about 85 percent of the total assets. Islamic 

banking exists in more than 60 countries and the industry has become 

systematically important in 13 jurisdictions,19 while the domestic market share 

of Islamic banks increased in 18 countries in 2016. The rapid growth of Islamic 

finance reflects both supply-push and demand-pull factors, including strong 

economic growth in core markets, competitive pressures, regulatory 

advancements, and facilitative environment provided by governments.20 

Several countries are recognizing the segment’s potential, with authorities 

encouraging Islamic finance to improve financial inclusion. The industry’s 

potential contribution to the United Nation’s sustainable development financing 

goals will help the industry to progress in coming years. 

 

LEGAL FRAMEWORK OF ENVIRONMENTAL RIGHT 

Human rights monitoring bodies, and international, regional and national 

courts, are increasingly recognizing ‘poor environmental quality’ as a causal 

factor in violations of human rights. The most common examples include 

pollution of water, soil and air, resulting in violations variously of rights to an 

adequate standard of living, to adequate food, to water, to adequate housing, to 

health and to life. 

The UN Committee on Economic, Social and Cultural Rights has also clarified 

that the right to health of the International Covenant on Economic, Social and 

Cultural Rights.21Extends to the underlying determinants of health, including “a 

healthy environment”. Nigeria is a party to the Covenant. The Committee has 

also clarified that a state’s obligation.22Extends to “the prevention and reduction 

of the population’s exposure to harmful substances such as… harmful 

chemicals or other detrimental environmental conditions that directly or 

indirectly impact upon human health”. 

 
19IFSB’s Finance Stability Report 2016, published in May 2016 specified that an Islamic Banking System 
is classified as systematically important if it accounts for 15 percent or more of the domestic banking 
system assets. 
20 Islamic finance… is growing rapidly, with $2.2 trillion in assets and strong capitalization. this is a 10 
percent increase from 2015, and assets are expected to grow by 9.4 percent CAGR to reach $3.8 trillion 
in 2022” State of the Global Islamic Economy 2017/18, Thomson Reuters. 
21 Article 12 ICFSCR, UN 
22Article 12. 2(b) ICFSCR, UN 
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The African Charter on Human and People’s Rights, to which Nigeria is a party, 

also recognizes.23The right of all people to a “general satisfactory environment 

favourable to their development”. This right is more widely known as the right 

to a healthy environment. The African Commission on Human and Peoples’ 

Right (African Commission) stated that the African Charter imposes clear 

obligations upon a government.24 “It requires the state to take reasonable and 

other measures to prevent pollution and ecological degradation, to promote 

conservation, and to secure an ecologically sustainable development and use of 

natural resources”. 

Nigeria legislations that are applicable to oil pollution cases are the Criminal 

Code.25 247 CC, the Harmful Waste (Special Criminal Provision) Act (formerly 

no 42, of 1988), Oil Pipeline Act.26 Land Use Act (1997). Other laws passed to 

deal with the problems faced by oil producing communities include: the 

Petroleum Decree of 1967 and the Petroleum Decree No.51 of 1969. These 

decrees are now replaced with the new Act.27The Association Gas Re-injection 

Act Chapter 20 of 1980.28 The oil in Navigable Waters Decree (Decree No34) 

of 198629 which prohibits the spillage of crude oil and other petroleum products 

into Nigeria’s territorial waters. In 1992, the Oil Mineral Producing Areas 

Development Commission (OMPADEC) was established and charged with the 

responsibility of taking ecological and environmental problems of oil producing 

areas as well as rehabilitating and developing such areas. Environmental impact 

Assessment Act Chapter E12 Laws of the Federation of Nigeria 2004 provides 

the principles, procedures and methods to enable the prior consideration of 

environmental impact assessment of certain public or private projects. In 

1988,government established the Federal Environmental Protection Agency 

(FEPA).30The (formerly Decree No.58 of 1988). In 2007 the Federal 

Government of Nigeria further weakened any independent oversight of the oil 

and gas industry by significantly curtailing the authority of the Ministry of 

Environment in regulating the environmental impacts of the industry. The 

 
23Article 2 4 ACHPR (African charter). 
24 Ibid. 
25245 and 247 CC. 
26Now Minerals Act of (1990) 
27 New Petroleum ct CAP 10 LFN (2004) 
28New CAP 25 LFN (2004) 
29 Oil in Navigable Waters CAP 06 LFN (2994) 
30FEPA CAP F 10 LFN (2004). 
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National Assembly passed a law repealing the Federal Environmental 

Protection Agency (FEPA) and establishing the National Environmental 

Standards and Regulations Enforcement Agency (NESREA). The agency is 

supposed to ensure enforcement of all policies, laws, standards and regulations 

relating to the environment, including international agreements. However, the 

Act establishing and regulations relating to the environment, including 

international agreements. However, the Act establishing NESREA repeatedly 

bars the Agency from enforcing compliance in the oil and gas sector, including: 

• Compliance with regulations on hazardous waste. 

• Regulation on noise, air, seas, oceans and other water bodies. 

• Control measures such as registration, licensing and permitting systems. 

• Conducting environmental audits. 

 

Islamic Law Framework 

Islamic forbids willful destruction of the planet as all creations of Allah, 

including animals and trees, glorify God in their own way and serve a certain 

purpose in His larger scheme of the world. 

Corruption doth appear on land and sea because of (the evil) which men’s hands 

have done, that He may make them taste a part of that which they have done, in 

order that they may return.31 In the above verse, the Quran calls on human 

beings to recognize their own contribution to the crisis. A reversal in the 

deterioration of the planet would require some hard choices and change be in 

practices. But waste not by excess: “for Allah loveth not the wasters.”32Eat and 

drink, but waste not by excess; “Verily He loves not the excessive.”33 

The above verse highlights the importance of conservation and avoiding 

wastefulness. The same principle is underlined when a believer is required to 

be frugal in the use of water for ablution, an act of worship, even if she has a 

river at disposal. Water and other natural resources are thus to be seen as divine 

provisions. 

The planting of trees is highlighted a significant pious deed in Islam. According 

to a widely known tradition, the planting of a tree is regarded as an act of 

continuous charity. There is another tradition, which says, if one has with 

 
31 Quran 30:31 
32 Quran 6:141 
33 Quran 7:31 
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him/her a sapling ready to be planted and the Day of Judgmentarrives one 

should go ahead and plant it. Thus: 

Seestthou not that to  Allah bow down in worship all things 

that are in the heavens and on earth-the sun, the moon, the 

stars; the hills, the trees, the animals; and a great number 

among mankind.34 

 

This Islamic notion reinforces the scientific concept of ‘chain of life,’ and 

interdependence among species, maintaining the balance the balance of life on 

earth, as follows: 

There is not an animal (that lives) on the earth, nor a being 

that flies on its wings, but (forms part of) communities like 

you.35 

 

God reminds humans in the Quran not to   tamper with divine balance (here 

referred to as ‘measure’) by reminding them:  

And the sky He hath uplifted; and He hath set the measure, 

that ye exceed not the measure, but observe the measure 

strictly, not fall short thereof.36 

 

There are numerous verses of the Holy Quran and the traditions of the Prophet, 

which establish the inviolable rule to preserve and protect the environment and 

conserve resources. Maintaining the balance of life on the planet is a supreme 

duty of humans and therefore forms part of the divine objectives of the Shariah. 

Islamic finance aims to promote an economic concept that extends beyond 

being the component of a financial system, but as part of a total value-based 

social system. The Shariah, which governs the Islamic financial system, has 

ample injections which emphasize the need to care for the environment and 

forms of life on earth while ensuring the proper usage of natural resources. 

 

Access to Environmental Rights 

Environmental rights mean access to the unspoiled natural resources that enable 

survival, including land, shelter, food, water and air37 

 
34 Quran 22:18 
35Quran 6:38 
36Quran 55:7-9 
37Strivesta, S. Environment and Ecology (4th Edition Published by S.K Katoni and Sons Darayaganj, 
New Delhi, India, 2013) P.E 
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Our vision of Environmental rights include political rights like rights for 

indigenous peoples and other collectivities, the right to information and 

participation in decision making, freedom of opinion and expression, and the 

right to resist unwanted development. 

We also believe in the right to claim reparations for violated rights, including 

rights for climate refugees and others displaced by Environmental destruction, 

the right to claim ecological debt, and the right to Environmental injustice. 

Many of these rights, particularly the political ones, are well established and 

enshrined in various conventions and agreements.38 We can credit the 

establishment of some of these rights as well as the acceptance of others that 

are not yet legally recognized, to the ongoing struggles of communities and 

indigenous people around the world. 

Other ‘new’ rights, including rights for climate refugees, have arisen over recent 

years due to the acceleration of economic globalization and the accompanying 

Environmental destruction and social disruption. Still others like the right to 

claim ecological debt, have emerged s the result of years of campaigning by 

Friends of the Earth and others for the recognition of the impacts of northern 

resources depletion and natural destruction in southern countries. 

All of these rights are equally important, and they are all interdependent, 

Environmental rights are human rights, as people’s livelihoods, their health, and 

sometimes their very existence depend upon the quality of and their access to 

the surrounding Environmental as well as the recognition of their rights to 

information, participation, security and redress. 

Right can be asserted in a variety of ways: for example, by appealing directly 

to the violating government, international financial institution or corporation; 

through international, regional and national courts; by applying public and 

media pressure; and by building coalitions with others seeking similar rights. 

 

Access to Environmental Right in SDGs and Islamic Finance 

There is a growing realization that Islamic financial institutions should align 

their goals with SDGs and therefore, protection of the planet and the 

environment, climate management and adaption, as organizational goals are 

clearly in conformity with Islamic finance as well as with SDGs. 

 
38 Ibid p.8 
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A majority of the UN-mandated sustainability development goals (SDGs) relate 

to ending poverty and hunger; ensuring healthy lives, access to quality 

education; lifelong learning and employment opportunities, energy, shelter; and 

gender equality. The goals also include promoting inclusive economic growth, 

industrialization, building infrastructure, with a view to reduce income 

disparities. The SDGs however, lay balanced emphasis on areas of critical 

importance for the planet as much as for the people.39 

These include combating climate change and its impact, conservation and 

sustainable use of marine resources, protection and sustainable use of terrestrial 

ecosystem, management of forests, combating desertification, land degradation 

and biodiversity loss. SDGs also have a social dimension and include promotion 

of peaceful and inclusive institutions at all levels. 

Working towards the SDGs will strengthen the connections between fields, 

helping to transform the complex challenges presented by the environment and 

development nexus into opportunities. SDG 6 on Clean Water and Sanitation is 

relevant when it comes to environmental migration because both climate change 

and migratory patterns have the capacity to significantly impact water 

resources. Ensuring that clean sustainable water is accessible to all. SDG7 on 

Affordable and Clean Energy is also managing local energy development helps 

to address environmentally sustainable socio-economic opportunities. SDG13 

on Climate Action has been addressed in the UN Framework Convention on 

Climate Change (UNFCCC).Advocates for the integration of migration in 

climate change policy, and for the recognition that migration is not only 

influenced by climate change, it can be an important adaptation strategy. SDG 

15 on Life on Land is especially important when considering the impacts (both 

positive and negative) works alongside the UN Convention to Combat 

Desertification (UNCCD). The UNCCD focuses upon three main areas: (a) 

climate change adaption; (b) rights & security; and (c) sustainable 

development.40 

 
39 IDB The Challenge of Achieving the Millennium Development Goals. 
http://www.isdb.org/irj/go/km/docs/documents/IDB.Accessed on 12/8/2018. 
40UN General Assembly adopted the 2030 Agenda for Sustainable Development. This milestone 
document outline 17 goals and 169 related targets for the global community to strive to meet by the 
year 2030. Document such as the New York Declaration (adoption in 2016) and the Global Compact 
for safe, Orderly and Migration (adopted in 2018.) 
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Also need to understand the sources of this financing, in other words, how these 

financial resources will be mobilized. Equally significant is the way in which 

these resources are transferred to and accessed by developing countries. 

Developing countries need to know that financial resources are predictable, 

sustainable, and that the channels used allow them to utilize the resources 

directly without difficulty. For developed countries, it is important that 

developing countries are able to demonstrate their ability to effectively receive 

and utilize the resources. In addition, there needs to be full transparency in the 

way the resources are used are used for mitigation and adaptation activities. The 

effective measurement, reporting and verification of climate finance is the key 

to building trust between Parties to the Convention, and also for external 

actors.41 

 Broadly, climate finance flows may follow the earlier distinction between 

climate change mitigation and adaptation. For instance, mitigation finance 

would target the reduction of net greenhouse gas emissions, include but would 

not be limited to the production of renewable energy, energy efficiency projects 

and reducing Emissions from Deforestation and Degradation (REDD) projects. 

On the other hand, adaptation finance would enhance the resilience to the 

impacts of climate change and variability. One should however; take note of the 

fact that specific projects may be hard to be bracket in one or the other and 

institutions may differ in their definition of mitigation and adaptation project. 

 

Obstacles and the Non Justiciability for Environmental Laws in Nigeria 

The legal vacuum in Nigeria’s human rights aspect of environmental law poses 

huge problem for litigants that pursues the perpetrators of environmental 

pollution. In such cases, the claimants likely options are to invoke other regional 

and international laws alongside the doctrines entrenched in common law. For 

example, Social Economic Right  Action Centre (SERAC) v. Nigeria, the 

claimants based their case on the provisions of the African Charter on Human 

and People’s Rights. Also, in Gbemre v. Shell,42 the claimants successfully 

invoked the same African Charter and got the court verdict they sought. 

However, they have not been able to enforce the court judgment against the 

 
41Potential contribution of Islamic Finance to SDGs. 
http://www.slideshare.net/UNDPasiapacific/potential-contribution-of-islamic-finance-to-sdgs. 
Accessed 12/8/2018.  
42Bbemre v. Shell Petroleum Development Company Nigeria Limited (2009) AHHRRLR 151. 
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multinational corporations found guilty of gas flaring. In Wiwa v. Royal Dutch 

Petroleum Company43 and in Kiobel v. Royal Dutch Petroleum Co,44 the 

claimants had to rely on the laws of the parent company of the defendants and 

international law in order to litigate on cases of alleged environmental 

degradation in Ogoni lands.  Despite the developments in international law with 

regards to environmental rights which appears to class same as human rights, 

Nigeria as a country has effectively put obstacles by which its citizens and 

inhabitants cannot invoke these international laws when litigation within 

Nigeria. The evidence of this assertion is contained in the 1999 Constitution (as 

amended) which states as follows: 

No treaty between the federation and any other country 

shall have the force of law except to the extent to which any 

such treaty has been enacted into law by the National 

Assembly.   

 

The section of the constitution precludes all international treaties; conventions 

and pronouncement from being effective in Nigeria except such laws are 

enacted into Nigerian law through the National Assembly. It also implies that, 

any provisions of international law that are not regularized and adopted by 

Nigeria are inconsistent with the law enacted by Nigeria and likely to be 

declared void by the Nigerian courts.  

Chapter 2 of Nigeria’s constitution expressly provided for the desire and 

obligation of the government to guarantee a safe and healthy environment 

throughout the country. However, there is a difference between espousing the 

imitative provisions of the constitution to safeguard the environment and the 

direct insertion of the rights to a healthy and safe environment in the 

constitution. Whilst the former presumes the actuality of legal and actionable 

rights, the second strand stresses express inclusion in the constitution. 

The contemplation of section 20 of the constitution is to safeguard a healthy 

environment in all parts of Nigeria however, the section of the legislation is 

contained within chapter two of the said constitution captioned, “Fundamental 

Objectives and Directives Principles of State Policy”, implying that, the 

provision of chapter two are thy key goals of the government in respect to the 

 
43 226 F. 3d 88 (2s Cir. 200) 
44 133 SC 1659 (2013) 
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overall welfare of the citizens with focus on health, education, culture, foreign 

policy, political matters, environment, and responsibilities of the government. 

Irrespective of the attractive inclusion of the clause guaranteeing a safe and 

healthy Nigeria in the same constitution provides that: 

The judicial powers vested in accordance with the foregoing 

provisions of this section shall not except as otherwise 

provided by this constitution, extend to any issue or question 

as to whether any act or omission by any judicial decision 

is in conformity with the fundamental objectives and direct 

principles of state policy set out in chapter II of this 

constitution.45 

 

Chapter II indirectly preclude the courts the power to arbitrate on any of the 

issues having to do with the enforceability of the provision of section 20 of the 

constitution. Simply put, it banishes the jurisdictional competency of the courts 

to arbitrate on implementation or non-implementation of provisions of Section 

20 of the constitution hence, the government cannot be questioned or held 

accountable for any violation of the environment safety provision in that, it is 

purely a guide and cannot be imposed against the government through legal 

actions. 

Section 20 of the 1999 constitution of the Federal Republic 

of Nigeria states that, “State shall protect and improve the 

environment and safeguard the water, air, forest and 

wildlife f Nigeria.46 

 

It is important to note that, this provision as non-justifiable as it forms part of 

the Fundamental Objectives and Directive Principles of State Policy in chapter 

II of  the constitution the implementation of which is that no Nigerian citizen 

can go to the court to enforce his/her rights in respect of a violation or threatened 

violation of such provision. The fear of enshrining human and environmental 

rights in Nigeria is in the possibility of multiplicity of sits against the Federal 

Government. 

 
45 S. 6(6) 1999 of the Constitution of Federal Republic of Nigeria 
46Gozei Ogbodo “Environment Protection in Nigeria: Two Decades After Koko Incidence’ 15(1) 
Annual Survey of International and Comparative Law 1, 18(2020). 
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 The inclusion of the provisions in chapter II 47 in the constitution is one of the 

two major reasons for the failure of Nigeria’s environmental protection Laws. 

There is a dearth of any comprehensive legislation that deals with all the aspects 

of environmental protection according to T.C Eze: 

These aspects which include prevention of pollution, control 

of pollution, and restoration of the environment and 

compensation of victims are not scattered here and there but 

most of them are not primarily directed at environmental 

protection. These statutes include: the National 

Environmental Standards Regulation and Enforcement 

Agency Act (NESREA), 2007; Environmental Impact 

Assessment Act (EIA), 1992; the National Oil Spill 

Detection and Response Agency Act (NOSDRA), 2006; 

Harmful Waste (Special Criminal Provisions) Act 1992; 

Associated Gas Re-injection Act (AGRA), 1984, The 

Nigerian Criminal Code, etc. One common feature of most 

of these enactments is that they provide mostly for criminal 

liability for environmental violations.48 

 

THE WAY FORWARD 

Socio-Economic rights can be incorporated into a constitution in the form of 

directive principles that are not binding on the state in a legal-juridical sense but 

are binding in a political and moral sense. The legislative and executive 

branches are expected to take steps to realize these directive principles, and to 

give effect to the socio-economic rights derived there from, in the enactment 

and implementation of laws. The rights are thus recognized in a way that directs, 

inspires and legitimates legislative decisions. 

Directive principles typically make elected politicians, rather than judges, 

responsible for dealing with socio-economic issues, thereby avoiding some of 

the potential problems of legitimacy and competence associated with judicial 

rulings in this area. In addition, a global transformation towards a green 

economy requires a change in financing patterns from financing operating costs 

 
47 Section 6(6)(C) of 1999 Constitution. 
48 T.C. EZE, “The Legal Framework for the Protection of Environmental Rights in Nigeria and India 
compared” UNIPORT Law review Volume 2(2018)www.uniportlawjournals.com.Accessed 6 May 
2019. 
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to financing upfront investments and from short-term financing to long-term 

financing. Besides the required shift from short to long termism, the capital 

intensity of many climate finance projects also triggers other barriers. Examples 

are the required planning and detailed analysis before designing and 

implementing a project. 

Development Finance Institutions are financial institutions which provide 

finance to the public and private sector for investments that promote e.g. the 

transition to a low-carbon economy. They operate on a large scale to provide 

significant climate benefits and economy-wide support for sustainable 

development and emerging climate finance instruments. Using their own 

capital, through government and donor investments, they intermediate public 

funds from developed to developing countries. Bilateral finance is mostly 

channeled through national development finance institutions. The Islamic 

Development Bank (IDB) is the leader in the provision of climate finance in a 

way that conforms to Islamic Finance.49 

In addition, the planning horizons of “investors” need to match the lifetime (or 

at least the payback period) of the project. Innovative financing structures can 

play an important role in overcoming these barriers. 

Unfortunately, the economic and financial crisis has further strengthened the 

short-termism in the global financial system. Revisions of, for example, the 

banking regulation “Basel” resulted in higher capital requirements for banks 

when providing long-term loans and consequently discouraged banks from 

long-term lending. While banking regulation primarily needs to ensure the 

stability of the financial sector, the side effect with regards to climate finance is 

not helpful.50 

One key differentiation should be made between upfront financing and 

incremental costs. The upfront investments can be repaid over the lifetime of a 

clean energy project. Therefore, a capital intense clean energy project can still 

be more profitable than a less capital intense traditional energy project. 

However, however, during appraisal it is likely that the incremental costs or the 

gap between the costs of clean technologies and traditional ones may not be 

high enough to make the project financial viable. In addition to the incremental 

costs, subsidies may create the financing flow, which is required to create 

 
49IDB Op.Cit. 
50Ramla sadiq and Afia Mushtaq “The Role of Islamic Finance in Sustainable Development” Journal of 
Islamic Thought and Civilization. Spring 2015. Vol. 5, Issue 1.p. 54. 
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financial viability of a project, i.e. to ensure that the capital intense project 

generates sufficient ash flows to pay back the upfront investment. Private sector 

financers require a viable business case to get involved. Therefore, if a climate 

project cannot generate sufficient cash flows to repay the initial investment and 

interest/dividends, subsidies must be introduced to create a viable business case. 

Such subsidies will not be repaid by the project but can help make it financially 

viable.51 

The differentiation of financing requirement into two categories will help to 

approach the right financier. The private sector’s role in climate finance is (with 

some exceptions like Corporate Social Responsibility (CSR) activities and 

strategic market entry projects) limited to viable business cases. Public sector 

sources can become involved in both categories. By using for example 

concessional, low interest lending, a development finance institution can 

“subsidize” a project and cover a component of the upfront investment. In many 

countries, feed-in tariff scheme built the basis for investments in renewable 

energy. 

 

CONCLUSION AND RECOMMENDATION 

From the foregoing scenario environmental rights framework are so glaring in 

Nigeria. At the dawn of the 21st century, one of the most significant changes in 

the human rights debate is the increase recognition of the link between business 

and human rights, therefore there is no synergy between United Nations 

Mandated sustainable development goals (SDGs) and Islamic finance 

institutions finds on climate management in Nigeria which relate to ensuring 

healthy lives, energy, shelter, industrialization and economic growth. The 

attitude of the court and the liabilities of those that violate environmental laws 

are also important in the protection of environmental laws. The attitude of courts 

in their various judgment towards environmental justice should be positive. Just 

orders should be made to remedy the damages done to the physical environment 

of private individuals who seek redress in the law court. This would enhance 

enforcement of the set rules and regulations due to the fact that people would 

be subjected to obey the regulations and guidelines of environmental laws as a 

result of the harsh penalties for those found guilty of environmental offences. 

Moreover for environmental rights to be fully justifiable, an alliance must be 

 
51Ibid. p.47. 
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forged with human right law. The stand-alone position of International 

Environmental law does not augur well for the justifiability of environmental 

rights. This is because the economic objectives of nations such as Nigeria are 

most times at variance with the principles of international environmental laws. 

Nigeria should key in to the programme of International Finance Institutions in 

synergy with UN, SDGs in order to protect, promote the adaption and 

management of good environment. 

Environmental monitoring instruments should be made available for effective 

enforcement. This will enhance the collection, analysis and distribution of 

relevant data to environmental impact assessment, policy analysis and 

environmental monitoring units within the State and Local Government.   

The Nigeria Judiciary should borrow a leaf from other jurisdictions by 

expending the frontiers of common law to attain substantial’s justice in violation 

of environmental rights case; 

Nigeria should at earliest opportunity of constitutional amendment remove 

environmental protection from justiciability of Section 20 of the constitution to 

chapter 4 of fundamental rights. 
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